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P-R-O-C-E-E-D-I-N-G-S1

(10:08 a.m.)2

CHAIRPERSON GRIFFIS: The hearing will please come3

to order. This is the March 12th, 2002 public hearing of the4

Board of Zoning Adjustments of the District of Columbia. My name5

is Geof Griffis. I am the Chairperson. Joining me today is Ms.6

Anne Renshaw, the Vice-Chair, also Curtis Etherly. David Levy is7

representing the National Capital Planning Commission and Mr.8

Anthony Hood is representing the Zoning Commission today.9

Copies of today's hearing agenda are available to10

you. They are located to my left near the door on the table that11

you entered into. Please be aware that this proceeding is being12

recorded, so we must ask you to refrain from any disruptive13

noises or actions in the hearing room.14

When presenting information to the Board, speak15

into the microphone and state your name and home address before16

presenting your testimony and we'll give you technical advisement17

in using the microphones when you're up here. All persons18

planning to testify either in favor or in opposition are to fill19

out two witness cards. These cards are located at the end of the20

table in front of us and also at the same table with the agendas.21

Upon coming forward to speak to the Board, please22

give both cards to the Reporter who is sitting to my right. The23

order of procedure for special exceptions and variances this24

morning will be first, statement and witnesses of the applicant,25
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second, Government reports, including Office of Planning and any1

other that were submitted. Third would be the report of the2

Advisory Neighborhood Commission, fourth will be parties and3

persons in support, fifth, parties or persons in opposition, and4

sixth, finally, closing remarks by the applicant.5

Cross examination of witnesses is permitted by the6

applicant or parties. The ANC within which the party is located7

is automatically a party in the case. The record will be closed8

at the conclusion of each case except for any material9

specifically requested by the Board. The Board and staff will10

specify at the end of the hearing exactly what is expected and11

the date when persons must submit evidence to the Office of12

Zoning.13

After the record is close, no other information14

will be accepted by the Board. The Sunshine Act requires that15

the public hearing on each case be held in the open before the16

public. The Board may, consistent with its rules of procedure17

and Sunshine Act, enter executive session during or after a18

public hearing on a case for purposes of reviewing the record, or19

deliberating on the case.20

The decision of the Board in contested cases must21

be based exclusively on the public record. To avoid any22

appearance to the contrary, the Board requests that persons23

present not engage the members of the Board in conversation and I24

would ask that we'd have everyone turn off their beepers and cell25
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phones at this time so as not to disrupt the proceedings.1

The Board will now consider any preliminary2

matters. Preliminary matters are those which relate to whether a3

case will or should be heard today such as requests for4

postponement, continuance or withdrawal or whether proper and5

adequate notice of the hearing has been given. If you are not6

prepared to go forward with a case today or if you believe that7

the Board should not proceed, now is the time to raise such a8

matter. I will turn to staff to see if there are any preliminary9

matters that they know of at this time.10

MS. BAILEY: Mr. Chairman, members of the Board,11

good morning.12

CHAIRPERSON GRIFFIS: Good morning.13

MS. BAILEY: Yes, there is a preliminary matter and14

it has to do with the second case on the morning's agenda. It's15

-- the case number is 16835, Mary Josiah. That property was not16

posted.17

CHAIRPERSON GRIFFIS: Okay, is the applicant here?18

Okay. Let us do this. I'd like to hear from the applicant but19

Board members, I think my first indication that we wouldn't hear20

this today but that the applicant isn't here yet, although they21

are the second case in the morning. Let's give it some time and22

hopefully we'll be able to have an indication when they do show23

up and we can hear from them.24

Are there any other preliminary matters?25
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MS. BAILEY: Yes, Mr. Chairman, but it's best1

discussed when the case is called.2

CHAIRPERSON GRIFFIS: Great, then let me just say3

thank you to Ms. Bailey, who is our able staff and my far, far4

right, Mr. Hart, closer to me, also staffing today and Ms.5

Sansone, the corporation counsel and Office of Planning is with6

us also but we'll introduce them when the case is called. So I7

think we're ready to proceed to the first case of the morning.8

MS. BAILEY: Application Number 16838, Goal LLC,9

pursuant to 11 DCMR 3103.2 for a variance from the minimum lot10

area requirements under subsection 401.3 and variance from the11

maximum lot occupancy requirements under Section 403 for an12

addition to and conversion of a flat that's two dwelling units13

into a three-unit apartment building in an R-4 District at14

premises 1717 and 1719 5th Street N.W. (Square 508 N, Lots 80115

and 808). All those wishing to testify, please stand to take the16

oath.17

(Witnesses sworn)18

MS. BAILEY: Thank you, please come forward. Mr.19

Chairman, there is an ANC report that came in this morning and20

that report does need to be waived into the record.21

CHAIRPERSON GRIFFIS: Okay, thank you. And indeed,22

I did have it at one point. Do you have it? Okay, oh, right,23

indeed. It's not signed.24

MS. BAILEY: Mr. Chairman, we did get a signed25
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original copy and that was left at the front but the copies that1

were given to us were not signed, but the original was signed.2

CHAIRPERSON GRIFFIS: Oh, okay, all right, that's3

fine.4

VICE-CHAIRPERSON RENSHAW: Just to note that Mr.5

Padro is the Commissioner, he's the Single Member District6

Commissioner for 2C-01 so this would not be the official ANC7

report.8

CHAIRPERSON GRIFFIS: Okay, in which case we don't9

necessarily need to waive it in. Is that correct?10

MS. BAILEY: That's correct.11

CHAIRPERSON GRIFFIS: Fabulous. Okay, well, it's12

in as evidence and we will take it up when we get to the ANCs and13

let's begin. Good morning. I'm going to have you each introduce14

yourself, however you want to do it and then you're welcome to15

proceed.16

MR. NWANZE: Good morning, my name is George17

Nwanze. I'm here on behalf of Goal LLC, the applicant in this18

case.19

MS. NWANZE: And I am Audrey Nwanze, also here on20

behalf of Goal LLC, the applicant in this case.21

MR. PADRO: Alexander M. Padro, Advisory22

Neighborhood Commissioner, 2CL-01 and I am representing, you23

know, both the Single Member District and the Commission in this24

instance.25
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CHAIRPERSON GRIFFIS: Great.1

DIRECT TESTIMONY2

MR. NWANZE: Good morning, Board members, as I said3

earlier, my name is George Nwanze, a member of Goal LLC. Goal is4

here before the Board this morning requesting that the BZA grant5

two variances with respect to two lots in Square 508 North. The6

lot numbers are 801 and 808. Specifically, we request a lot area7

variance and a lot occupancy variance.8

The lot area variance is necessary because zoning9

regulations require 900 square feet per dwelling unit, which10

means that we have to have a total of 2700 square feet in order11

to build three condominiums on that property. Our current lot12

size is 2192.49 square feet. We are, thus, 18 percent shy of the13

required lot size. Also a lot occupancy variance is necessary14

because zoning regulations require that a building does not cover15

more than 60 percent of the lot in this District.16

Our project will cover over 1700 square feet or17

about 70 percent of this lot. To shed some light on the lots and18

the difficulties that they pose, Lot 808, the smaller of the two19

lots, is 17 feet wide and 50 feet deep. It's a land-locked piece20

of property that's sort of unique on the block in that it's21

narrow and shallower than any of the other lots.22

Currently the lot is substandard as compared to any23

of the other pieces on that block. Lot 801 is the same width, 1724

feet wide, and awkwardly it's 74 feet on one side, on the south25
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side, and 83 feet deep on the other side. These lots pose1

difficulties in trying to meet zoning requirements in terms of2

trying to develop them. We originally came upon the property3

through an ad in the paper. The two lots were offered for sale4

and we purchased 801 and 808 as a package.5

801 originally had a building on it that had been6

vacant and dilapidated for over 20 years, a small structure,7

basically 14 feet wide, and about 50 feet deep. The building8

itself had been ravaged by fire and the south and east walls were9

buckling and looked like they were on the verge of collapsing.10

The -- in fact, the city had slated the building for11

condemnation.12

Lot 808, the adjacent piece, was overgrown with13

weeds on the property when we first came upon it, about four feet14

high. It also looked like it had been neglected for some time15

and there was a clean it or lien it sign, when we purchased the16

property. We purchased the property from a gentleman who had,17

apparently bought the property from a foreclosure sale and had18

indicated that he had perceived the project to be a difficult19

project and was not really interested in doing anything with it,20

other than to pass it onto someone else who wanted to develop it.21

22

So we picked up the property from him with the23

objective of building two new townhomes on these properties. Our24

original plan was to build two houses on two separate lots. We25
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presented the preliminary plans and contacted DCRA in July last1

year and that was when we were informed of the restrictions posed2

by the shape -- the unusual shape and sizes of these lots.3

Essentially, we were informed that in order to4

build houses on these lots, we would have to get a series of5

variances. I mean, for example, the lot was only 17 feet wide6

and the minimum requirement was 18 feet for the lot. We7

basically calculated that it would probably come to about a total8

of six variances that we would have had to come to the BZA for to9

ask before we could build anything significant on these10

properties.11

It was also during this process that the notion to12

combine the lots to create a larger record lot came upon. The13

idea was appealing because a larger lot would be easier to14

develop and the ultimate structure that we would be able to erect15

would have a larger footprint than would have been possible with16

the restrictions posed by trying to build two houses on the17

individual lots, one on each lot.18

At the same time it also became evident that to19

build a structure on this one larger record lot to be comparable20

to the original concept of two houses, we would have to build a21

building that would house at least three units, three22

condominiums. The notion had been from the word go to sell the23

properties, to sell the houses that we would build, so in that24

same vain, we basically came up with the conclusion that we could25
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also build condominiums which would still be for sale and we1

basically, did our projections and came up with three2

condominiums being comparable in value and construction to the3

two houses.4

The -- we found out from our DCRA that we were in5

an R-4 neighborhood and our understanding that an R-46

neighborhood basically would allow up to four units. We went7

back and submitted -- drafted plans for three units and then8

submitted these plans to DCRA some time in late September. We9

also filed for our subdivision to combine the lots to create a10

record lot. Through the process, we were informed that there was11

a limitation on the size of the lot. We only had just under 220012

square feet of lot size and we needed 900 square feet per13

condominium that we intended to erect and as such, DCRA approved14

plans for only two units as opposed to three.15

DCRA subsequently issued a building permit granting16

us permission to erect two units on the structure. Once we17

received our permit from DCRA we basically commenced18

construction. We actually had little choice with the timing of19

construction. There were other problems that we had to deal with20

once we became owners of this property in that the property had21

been vacant for quite some time. Apparently it had become a sore22

spot in the neighborhood.23

The DC Board of Condemnation of Unsanitary24

Buildings contacted us in October by mail and it basically gave25
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us a notice of condemnation and required that we show cause why1

the building should not be condemned. I made contact with2

Herbert Johnson, the chief, and I indicated to Mr. Johnson that3

we were in the process of renovating the property and had just4

put together some plans, that we had encountered some5

difficulties based on the unusual shape and sizes of the lots and6

as such, we had to change our original intention and try and7

erect a different structure. Thus, the reason why we hadn't8

started construction right from the time we purchased the9

property.10

Mr. Johnson basically indicated that as long as I11

had -- I could produce evidence of construction or the intent to12

build, then the condemnation process might be halted but at the13

same time he wanted to -- he indicated that the building could14

not stay vacant in the present condition that it was. There were15

also structural difficulties that we encountered with the16

building. As I indicated earlier one of the walls was buckling,17

clearly visibly buckling and looked like the building was going18

to collapse.19

The building is located in an area where there's a20

lot of illicit activity and people basically traversed the vacant21

lot in the back because it is weeded, to get pass that piece of22

property sometimes and to another piece of property so there's23

clearly a lot of traffic there and the danger posed by the24

building was that it could collapse on passersby. This also25
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created a sense of urgency in terms of when we had to start work1

on that building.2

The other considerations had to do with the3

renovation itself. Once the building was secured, or purchased,4

we actually had to get insurance, builder's risk insurance policy5

on the building which required that the building be under6

construction for the policy to be in effect. The builder's risk7

basically insurance to shy away from abandoned or vacant8

properties and the policy we had required that we actually show9

evidence of work on the structure for that policy to be in10

effect.11

And one of the final considerations in terms of12

when we started our construction was the expense involved in13

holding the property. We had a significant mortgage on it and a14

loan basically with a very high interest rate which required that15

we be in and out of the project as soon as possible and facing a16

pending balloon payment. These are pretty much the17

considerations we had beforehand and once the building permit was18

issued by DCRA, we proceeded to start construction on the19

property.20

The Applicant Goal believes that the BZA should21

grant the requested variances in the sense that we are faced with22

difficulties regarding this piece of properties. They presented23

as difficulties in the sense they were unusual in size and shape24

and even after combining, the final piece of lot that we ended up25
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with posed difficulties.1

Our proposed development basically does not address2

the impact to neighborhood and in fact, meetings with the3

neighbors and some of the community forums we attended indicated4

that there was pretty much strong support for the project. We5

actually believe and there's language from other reports that6

indicate that this is a benefit to the city in the sense that7

we're taking an abandoned blighted piece of property and8

providing new housing on a block that basically has not shown9

much development and that piece hasn't shown much development in10

20 years.11

This is, in essence, consistent with the city's12

comprehensive plan in the sense that the piece of property is13

advantageous in the sense that it's three blocks from the Shaw14

Metro. The -- we went through the process. We met with the15

Single Member District Commissioner and we attended the Single16

Member District meetings. We came before the ANC and basically17

presented our case and expressed a desire to develop the18

condominiums and raised the issues of the difficulty in the lot19

and the reasons why we shied away -- were forced away from20

developing two houses on two separate lots and ended up with one21

combined lot and choosing to put in three units.22

The -- in fact, it is sort of noteworthy that we23

actually chose only to do three as opposed to four which would24

have been permissible in an R-4 neighborhood and, again, the25
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reason we chose three was because the original intent was to have1

two buildings and our final analysis indicated that three units2

as opposed to four would be comparable to what we would have had3

to undertake to do two houses.4

The applicant in this case does -- thinks our5

property is unique and we do not believe that granting a variance6

on this project will set a precedent for allowing other three-7

unit buildings on the block. As I indicated earlier, the two8

lots are unusual. It's our desire and certainly a strong9

motivation for us as former residents of the community and still10

residents of the district, it's our desire to create home11

ownership in the form of condominiums and not actually rental12

apartments.13

The development plan is not to turn these into14

rental apartment building but to sell them to homeowners,15

potential residents that would come in and enrich the16

neighborhood. So in coming before the BZA this morning, we17

essentially are trying to have two variances granted in the sense18

that we find that the building is -- the project and the land has19

proven to be practically difficult for us in terms of developing20

a viable project on the land and as such, it would certainly not21

be against the intent of the comprehensive plan for the BZA to22

grant a variance in this case. Thank you.23

CHAIRPERSON GRIFFIS: Thank you very much. I24

appreciate that background and I think it is also fairly well25
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laid out in the entire file that we have already. A couple of1

quick questions. The combined lot process, where are you in2

that?3

MR. NWANZE: I have a plat that needs to be signed4

by historic and then it goes back to the Office of Surveyor. It5

is not in the historic district.6

CHAIRPERSON GRIFFIS: Right, indeed. So you have -7

- it also is signed by the Zoning Administrator; is that correct?8

MR. NWANZE: It's been signed by myself, the9

trustee, the Office of Tax and Revenue, and then the next step10

from -- I took it back to the Surveyor's Office, then the11

surveyor said, "Take it to historic and then bring it back to me12

and then Zoning will sign".13

CHAIRPERSON GRIFFIS: I see, okay, and so -- well,14

for our purposes it's not complete, and actually for your15

purposes also. So let me just state at the beginning now that16

depending on how this rules, any decision -- there's two ways17

this could go; one there would not be a decision today based on18

the fact that we're looking at something that isn't actually19

combined yet. So we're looking at the variances for a lot that20

doesn't exist, essentially, but we fully anticipate that it will21

be and that is stated here.22

So we could, in fact, not decide or if there was in23

fact, a decision that it would certainly be a condition that we24

would have to have factual evidence of the combination of the two25
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lots into a single. Okay. Also, I do appreciate frankly, the1

photos and the background of the lot and the condition and I2

think you should be applauded from a city's perspective and for3

all residents on this Board of bringing a project of this nature4

and taking the risks, as you've laid out, in terms of purchasing5

it and putting the plans together.6

My concern is looking at -- the uniqueness, I think7

is made, and you were very clear on that. The intent of zoning,8

there's going to be some question, I think, Office of Planning9

will bring some of that out but also just the questions of10

practical difficulty. We're looking at really the difference11

between two units on this combined lot and three units and I12

don't know if you want to speak to it right now, but I would keep13

in mind that I need further discussion on why the practical14

difficulty goes directly to the addition of that third unit.15

And unless you want to speak directly to that now,16

I can go to the Board questions.17

MS. NWANZE: If I can speak on that just briefly18

and that is because we felt that three units would be more19

affordable than the two and until we combine that lots and even20

after combining the lots, we would still need a variance because21

of the amount of space we are taking up on the lot when you22

compare the two houses versus the three.23

And if we do or did go with the two houses, in24

order to make this venture profitable, for our other more25
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affordable housing efforts, the prices would be very high, making1

it less affordable to a larger stock of people. So it was our2

intention to make it more affordable to more people or available3

to more people.4

CHAIRPERSON GRIFFIS: Okay, I think the Board is5

fairly clear that we do have two variances for the lot occupancy6

but I think of most difficulty in my mind, looking at this, is7

the variance of conversion to three units as I've stated.8

And let me also just touch on what you've said in9

terms of bringing in affordable units also a very important issue10

but it goes to economics and really the question that goes to11

practical difficulties, what's created in the land and the site12

and its uniqueness that's causing the practical difficulty that13

you cannot use this as proposed as a matter of right.14

And so, I mean, basically what I'm looking at is a15

lot when it's combined conceivably with a variance of lot16

occupancy can be used as a matter of right for the two-unit plat.17

So I need to then get to now a third unit. And when we talk18

economics, there is a level of discussion that can happen in19

terms of economics but it can't be a stand-alone issue in terms20

of profitability or that the project works or doesn't work or21

even brings down the affordability and I would also just state22

directly, if you're going to give us the discussion of23

affordability, then clearly documentation of that should be made,24

what is the difference of sale price from the two units to the25
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three units, how much is saved, what kind of income group are you1

going after?2

I mean, affordability, it's a well-used term, I3

must say, but to that, let me go to other Board members'4

questions. Any other questions?5

COMMISSIONER HOOD: Mr. Chairman, I would say that6

in Mr. Nwanze's testimony he referred to applying for this area7

for two units.8

MR. NWANZE: Applying for this area for three9

units, sir. We started out applying for three units and DCRA10

basically indicated that at third unit would require more of a11

lot area and so they would give us permission for just two units12

and it would have to come to BZA to ask --13

COMMISSIONER HOOD: But apparently you started14

construction with three units anyway.15

MR. NWANZE: We started construction with a design16

for a three-unit building and have actually made significant17

improvements, the reason being was the -- when we submitted the18

plans, the indication was that the -- suddenly the lot area was19

an issue and the -- it was beyond the discretion of the Zoning20

Administrator but the project as presented looked like a viable21

project and should not have problems passing the BZA muster.22

And at the same time, they, they, being the DCRA,23

issued -- give us a building permit to build without a third24

floor, which would have been the third condominium.25
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COMMISSIONER HOOD: Okay, thank you.1

CHAIRPERSON GRIFFIS: But right not, the building2

is beyond the allowable lot occupancy; is that correct?3

MR. NWANZE: That's correct and that also basically4

came to us after the fact when we presented the plans to DCRA, we5

presented the plans in its present condition with the lot6

occupancy as it is now and the zoning -- it basically passed7

zoning and the building -- the construction permit was issued as8

presented, so we actually did not -- questions were raised as to9

whether it exceeded lot occupancy or not. It was actually, the10

only issue presented was the third floor, the third unit.11

CHAIRPERSON GRIFFIS: Okay, other questions, Board12

members? Okay, is anyone else here for this application today?13

Okay. Oh, I'm sorry, you're going to speak with the ANC when14

they come up. Okay, that's fine. Let's go to Office of15

Planning.16

MR. COCHRAN: My name is Steven Cochran. I'm with17

the Office of Planning. I'd like to clear up some areas in our18

report which I actually just noticed now. I apologize if they19

caused any confusion. We're looking at the combination of two20

lots on Square 508N. Lot 808 is the designation for 1719 5th21

Street which, if you look at Attachment 1, is the lot on the22

north. Lot 801 is 1717 5th Street, which is the lot on the23

south. As you can see, they are marked absolutely in the reverse24

in Attachment 1. They're also marked in the reverse in25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

22

Attachment 2, Attachment 3 and Attachment 4.1

They're also marked in the reverse for everything2

from page 6 on. Apparently, the only pages where I had a clear3

head were pages 1 through 5 and I apologize for that. I don't4

believe that it effects that analysis. It just reflects poorly5

on advancing age.6

The other thing that is curious here is that there7

are two interpretations of how much lot occupancy is permitted8

that is again, it does not effect the Office of Planning's9

analysis but it may be something that you would have to deal with10

in an order. The Zoning Administrator has said that lot11

occupancy allowed is 60 percent. There is a letter in the file12

from Mr. Nero stating that lot occupancy allowed is 40 percent.13

I believe that it depends on whether -- when you're14

interpretation of what you consider to be another structure and15

whether doing the addition brings it down to 40 percent or not16

and I have not addressed that in my report. That's something you17

all will have to discuss.18

I believe that the applicant has adequately19

addressed the difficulties that he faced in developing Lot 80120

and with your permission I would simply state that the Office of21

Planning supports the variance on the amount of land that the22

building occupies. If you would like me to go into more reasons23

on why, I'd be happy to but we feel that it meets the exceptional24

conditions. It certainly would have imposed a hardship and it25
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has no negative impacts on the neighborhood to develop the lot by1

the very forcesightful combination of the two lots.2

And our report is based on the assumption that the3

two lots will be combined.4

CHAIRPERSON GRIFFIS: Yeah, I think your report's5

clear on that.6

MR. COCHRAN: Okay, good. On Section 401.3, the7

number -- basically the numbers of units that you can develop, we8

do have some problems here. So I'll be flipping to page 6 in my9

report and then just running through it fairly quickly. Are10

there exceptional conditions with respect to Section 401.3? We11

did not find any because it can be developed and is currently12

probably 70 percent of the way in being developed as a two-flight13

unit. It already has a CMO for two units. The same applies14

really to practical difficulties and other burdens.15

Can the relief be granted without substantial16

detriment to the public good? It could be. This is often the17

case with an R-4 zone. It's clear from Section 330.3 in 11 DCMR18

that the R-4 zone is not intended to be a general apartment zone.19

That begins with R-5. However, because the zoning regulations20

were written after many of the buildings had been built in the21

central city and many of them had already been converted into22

apartments, we find often that having three units is consistent23

with the neighborhood, but it is not consistent with the zoning24

regulations. That's a much bigger issue.25
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And as long as the R-4 zone remains defined as it1

is, we have found that the request would violate the intent of2

the zoning regulations as they're currently written. That's3

really the crux of our argument. The applicant has been able to4

-- has decided to take the risk on developing this building, had5

seemed to have had enough confidence to have built the two units6

and the third unit simply violates the intent and integrity of7

the zoning regulations and we have not seen evidence of there8

being either exceptional conditions or hardship that would9

warrant the granting of the variance for the third unit.10

I'd be happy to answer any questions.11

CHAIRPERSON GRIFFIS: Thank you, Mr. Cochran. Does12

the applicant have any questions of the Office of Planning or13

officially cross examination of the Office?14

MR. NWANZE: A question or just a clarification on15

a comment, is that what I'm --16

CHAIRPERSON GRIFFIS: Yeah, strictly you're to17

cross examine which I can explain what it is, but I'll give you18

lots of latitude on this one. If you have questions of Mr.19

Cochran, if you want further clarification of his report. First20

of all, you have copies of his report, correct?21

MR. NWANZE: Yes, I do, sir.22

CHAIRPERSON GRIFFIS: You've had enough time to23

review them?24

MR. NWANZE: Yes, I have, sir.25
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CHAIRPERSON GRIFFIS: Okay, and you've met with Mr.1

Cochran on this?2

MR. NWANZE: I did, before, yes.3

CHAIRPERSON GRIFFIS: Okay, then if you have any4

questions or clarifications.5

MR. NWANZE: Certainly. I just had I guess a6

point, asking for a clarification. Mr. Cochran mentioned that I7

-- the applicant had the confidence to proceed with the project8

and I basically wanted to get an understanding from Mr. Cochran9

as to why he felt that that if we did, given the scenario that we10

were working --11

MR. COCHRAN: Excuse me, I would like to retract12

that and simply say that the applicant did proceed. I shouldn't13

make a judgment on whether you did it with trepidation or with14

confidence.15

CHAIRPERSON GRIFFIS: Does that address it?16

MR. NWANZE: Yeah, that helps, thanks.17

CHAIRPERSON GRIFFIS: Anything else?18

MR. NWANZE: No, sir, thanks.19

CHAIRPERSON GRIFFIS: Okay, if you think of20

something, you can bring it up. Board members, questions of21

Office of Planning?22

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, just to23

ask Mr. Cochran, Mr. Cochran, you indicated earlier that some of24

the indications of the buildings were misrepresented in your25
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report. They were reversed. Would you --1

MR. COCHRAN: The lots were reversed and I'd be2

happy to put in the file a corrected version, 801 for 808 and 8083

for 801.4

VICE-CHAIRPERSON RENSHAW: Thank you.5

MR. COCHRAN: I, again, apologize.6

CHAIRPERSON GRIFFIS: Anything else for Mr.7

Cochran? All right, well, Mr. Cochran, first of all, I want to8

indicate that the table given, Table 2, which comes on page 4 is9

very helpful. This is not the most confusing we've ever had in10

terms of regulations but it certainly adds to its confusion and -11

- but your table does not. It subtracts from the confusion and12

it's very helpful to look at that kind of spread of what we're13

looking at in terms of the variance for three units and this flat14

and existing combined lots, so I just absolutely appreciate that.15

Did you have any -- I know you said that it is up16

to us and it clearly is up to this Board, but did you look at the17

lot occupancy issue, although you've done the spreadsheet and did18

you, in fact, look at this as a -- this is simply yes or no, I19

think, but as a multiple dwelling, a conversion to multiple20

dwelling in terms of the lot occupancy and area?21

MR. COCHRAN: Yes.22

CHAIRPERSON GRIFFIS: You did.23

MR. COCHRAN: Going from -- excuse me, I was24

dealing with 403.2. I have to admit that I straddled because it25
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wasn't -- I didn't feel that it was necessary to make a choice1

between whose interpretation was correct given that a variance2

would be required anyway.3

CHAIRPERSON GRIFFIS: Okay, well, actually I'm4

adding a third. I mean, it's fairly clear what you're saying is5

that at 403 we look at dwellings for that which is 60 percent. We6

look at all other structures which is 40 percent but we also have7

a designation for conversion to multiple dwelling, which has lot8

occupancy none prescribed. Did you look at that at all?9

MR. COCHRAN: No.10

CHAIRPERSON GRIFFIS: Okay. Good, any other11

questions of the Office of Planning? Okay.12

COMMISSIONER HOOD: Mr. Chair --13

CHAIRPERSON GRIFFIS: Yes.14

COMMISSIONER HOOD: -- I just want to clarify Mr.15

Cochran's statement. When you address the can relief be granted16

without substantial impairment to the purpose and integrity of17

the zone plan, in 401.3, I think you said yes or did you say no?18

MR. COCHRAN: No, on 401.3, no, on 403.2 yes.19

COMMISSIONER HOOD: Okay, okay, and let me just ask20

not necessarily, Mr. Chairman, just of this particular case, in21

your report also, Mr. Cochran, you mentioned page 8, "OP is22

troubled by applicants having started construction before23

receiving or even having filed for permission to construct the24

third unit". I'm seeing a number of cases and not particularly,25
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Mr. Chair, picking on this particular applicant, where that is1

starting to happen more and more often as opposed to none.2

Mr. Cochran, in your view of the planning, are you3

starting to see that, too, where people will go ahead and just4

start anyway and then if they get caught, and no bearing on this5

applicant, but if they get caught or if they find out that6

they're not in compliance, then they come and try to get through7

the BZA process?8

MR. COCHRAN: First, I'd like to state that I9

absolutely have the greatest confidence in the applicant's10

integrity and I have checked out the process that he went through11

on this and he did everything correctly, even if maybe some of12

the interpretations that he received were incorrect. So the13

applicant did not seem to intend to build two units and then come14

in and argue that well -- anyway he was approaching the variance15

straight up on this. So I just wanted to make that clear.16

We have certainly seen some other cases where it17

would seem as though people are doing exactly what you said.18

But, there is a step in the process where that should be caught19

and sometimes it is not being caught before it comes to you.20

COMMISSIONER HOOD: Thank you, Mr. Cochran. I'm21

glad to know that this applicant followed the letter to the T.22

MR. COCHRAN: Absolutely.23

COMMISSIONER HOOD: But I just wanted that for24

clarification because I am seeing a lot of the come to the Board25
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and to the Commission. So thank you, Mr. Chair.1

CHAIRPERSON GRIFFIS: Thank you, Mr. Hood. Mr.2

Cochran, you stated on page 7 the first bullet point, the last3

sentence that, the last sentence states, "However, no scenario4

does the applicant actually lose money". Can you tell me briefly5

how you base that?6

MR. COCHRAN: The applicant shared what I guess7

would be called a proforma with the Office and it just didn't8

seem appropriate to put that in the file.9

CHAIRPERSON GRIFFIS: No, and I would agree it's10

not appropriate, but I just wanted to make sure that there was11

basis to the statement that actual financials were reviewed.12

MR. COCHRAN: Yes. In terms of actual cash outlay,13

that does not necessarily account for the dollar amount, the per14

hour basis being given to the applicant's time for the15

conversion.16

CHAIRPERSON GRIFFIS: I see. Okay.17

MR. COCHRAN: You would have to ask the applicant18

whether that was included.19

CHAIRPERSON GRIFFIS: Right. Any other questions20

of the Office of Planning. Did you have any other questions?21

I'm just giving you an opportunity, you don't need to?22

MR. NWANZE: No, sir.23

CHAIRPERSON GRIFFIS: Okay, good, thanks. Let me,24

before we move off on the other government reports and to the25
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ANC, I would like to ask counsel that is with us, if they can,1

shed any light on how, as directly stated, why this would not be2

considered a conversion to multiple dwelling.3

MS. SANSONE: Mr. Chairman, it appears that it4

would be considered a conversion. I believe the OP report5

considered it to be a conversion. The multiple dwelling is6

defined in the regulation as a dwelling having three or more7

dwelling units which is also the definition of an apartment8

house.9

CHAIRPERSON GRIFFIS: Thus the confusion.10

MR. COCHRAN: Right. I honestly, was very confused11

by the different interpretations on this. Seemingly one official12

looked at it as an addition to an existing structure. Certainly13

in terms of future CMOs it would be a conversion from a flat to a14

multiple dwelling unit. But if one variance is granted and15

another variance isn't, then it wouldn't be.16

If you grant the variance for lot occupancy, then17

you're still -- then the CMO that now applies to the northern lot18

would apply to the new combined lot in which case there is no19

conversion to a multiple dwelling in which case the 60 percent20

lot occupancy is allowed. Ironically, if it becomes a multiple21

dwelling, less lot occupancy is allowed at 40 percent.22

CHAIRPERSON GRIFFIS: Right, I mean, yeah, and23

they're very separate issues. I mean, one can --24

MR. COCHRAN: Well, for the other structure.25
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CHAIRPERSON GRIFFIS: And -- but the lot itself1

would still need a variance to get three units based on the 9002

square foot requirement.3

MR. COCHRAN: The lot itself would require the4

variance for how much land is actually built on -- for anything.5

6

CHAIRPERSON GRIFFIS: But see, that's where I7

disagree. For lot occupancy, if it -- if this is a conversion of8

multiple dwellings under 403.2, there is no lot occupancy9

prescribed.10

MR. COCHRAN: But if you don't grant the variance11

for the third unit, then it remains a flat, in which case it12

isn't a conversion to a multiple dwelling unit in which case the13

lot occupancy for flat pertains, which is 60 percent. You can14

see why I didn't go into depth in addressing this.15

CHAIRPERSON GRIFFIS: Right. Wow, okay. Well,16

there it is then. I don't have record of any other government17

reports on this. Does any other Board member? Okay, let us go18

to the ANC report and Mr. Padro, you are with us today. Good19

morning.20

MR. PADRO: Good morning. As previously noted, I'm21

Alexander M. Padro. I'm Advisory Neighborhood Commission for22

Single Member District 2CL-1 and Shaw. This property in question23

is located in my Single Member District. I will shortly read24

from the prepared statement that you have before you regarding25
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the full Commission's action.1

Just to note, our Commission meeting on this issue2

occurred less than a week ago. We do not have an Executive3

Director and as a result, we do not have the capacity to turn4

around an official report in this short period of time. So,5

therefore, I volunteered to incorporate the details of the6

meeting and the vote in my letter which you have before you. And7

I will read from the letter skipping the prefatory remarks8

regarding case number, location, et cetera.9

"Lot 801 is a 19th century two-story row house that10

has stood vacant and boarded up for approximately 20 years. Lot11

808 has been empty for a comparable amount of time. This area has12

harbored drug activity for approximately 20 years operating out13

of both occupied and abandoned buildings like 1719 5th Street NW.14

15

At one vacant house adjacent to the property, at16

1721 5th Street NW this activity was occurring as recently as17

last year. The developer, who is a property owner elsewhere in18

the community and should be congratulated for maintaining19

affordable rents on those properties, seeks to develop three20

market rate condominiums where zoning will only currently allow21

two units. Because of the unusual characteristics of the lot and22

existing zoning impediments, no developer has dared invest in23

bringing quality housing to this site until now.24

At the monthly public meeting of Advisory25
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Neighborhood Commission 2C held on Wednesday, March the 6th, 20021

at United House of Prayer, 601 M Street, NW from 6:30 to 8:002

p.m. which was duly noticed and with a quorum present, following3

a presentation by the applicants and due deliberation, the4

Commission voted to support the applicant's request for zoning5

variances to permit the development of 1717 through 1719 5th6

Street NW as detailed in the application.7

The vote was two in favor, one opposed and one8

abstention, with Commissioners Goring and Padro voting in favor,9

Commissioner Thorpe voting against and Commissioner Brookes10

abstaining. Commissioners Holbrook, Jones and Tunnis were not11

present at the meeting.12

The Commission noted the difficulty of developing13

the lots in question profitably and selling them at the most14

reasonable price as possible and the applicant's commitment to15

maintaining their other properties in the neighborhood as16

affordable rentals, thereby, subsidizing the rental properties17

with the condominiums.18

In addition, at the monthly ANC 2C 01 community19

forum a meeting of residents of my Single Member District held on20

Wednesday January the 30th, 2002 at 7:00 p.m. at the Walt C.21

Daniel Shaw Branch of the District of Columbia Public Library,22

1701 8th Street, NW, the applicant presented the project at 171723

through 1719 5th Street NW and answered questions from those in24

attendance, which included neighbors of the subject property.25
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After a thorough discussion of the zoning relief1

requested and potential impacts, those in attendance raised no2

objections to the application. Indeed, compared to other3

developments in the area, which will post significant parking4

problems, this development was viewed as being a win/win for the5

community, the conversion of a neighborhood eyesore into6

attractive new housing without negative impacts.7

I also personally contacted nearly two dozen8

residents of the 400 and 500 blocks of Rhode Island Avenue NW and9

S Street NW as well as the 1700 and 1800 blocks of 5th and 6th10

Streets NW in February of this year to determine whether there11

were any objections to the proposed zoning change for the project12

and whether there were any conditions that could be addressed in13

a BZA order to aswage specific concerns raised.14

I determined that there were no objections raised15

to the increase in the number of units proposed for the subject16

property and no concerns that should be dealt with in the BZA's17

order. In reviewing the Office of Planning's report on the case,18

I note that the development at 1717 to 1719 5th Street NW19

supports a number of elements of award to Section of the20

comprehensive plan, including development of additional housing21

in the area, especially housing in close proximity to public22

transportation, in this instance, both metro rail and bus, and23

neighborhood stabilization.24

To quote the OP report, 'The granting of the area25
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variance would be consistent with all three of these1

comprehensive plan objectives. It would add housing. That2

housing would be within three blocks of the Shaw Metro Station.3

It would help to stabilize the neighborhood by taking both a4

vacant shell and a vacant lot and convert them into units for5

home ownership'. The report also enumerates the numerous6

challenges faced by developers interested in this parcel, a7

principal reason why this property remained vacant and boarded up8

for so long. Indeed, many developers have looked at this parcel9

in the past several years and decided they could not redevelop it10

profitably.11

It is unquestionably one of the most difficult to12

develop parcels in my ANC Single Member District and perhaps, in13

the entire Commission area. The report goes on to conclude that14

both variances requested can be granted without a substantial15

detriment to the public good and that, indeed, important public16

benefits would accrue from granting said variances and allowing17

this development to proceed as planned.18

It downplays the effect that not granting the19

variance that would permit construction of a third unit however,20

which is, in fact, integral to the overall project. To not grant21

the variance would result in the two units being marketed at a22

much higher price which would preclude their sale to persons of23

all but the highest income levels or could result in their sale24

at a loss to the developer which could discourage other25
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developers working to return vacant and abandoned properties in1

the neighborhood to productive use.2

The Office of Planning's report clearly explains3

almost all the reasons why the two variances should be granted.4

The only concerns expressed the OP report that of the alleged5

impact on, quotes, 'the intents, purpose and integrity of the6

zone plan', end quotes, by granting the variance from the lot7

area dwelling units requirements of Section 401.3 of the nature8

as not to be a concern to community residents.9

The law provides for exceptions and exemptions and10

that is how this application should be viewed, not as a precedent11

to allow every owner of at two-story row house to request an12

exemption to build a third story, but to permit the development13

of a difficult to develop parcel to occur where the benefits of14

the committee far outweigh the zoning considerations.15

It should be noted that a survey of the historic16

structures in the neighborhood is currently being conducted under17

a grant from the Historic Preservation Division to the Historical18

Society of Washington DC with the objective of adding the area to19

the Shaw Historic District or possibly establishing a new stand-20

alone historic district. At that point, permits for demolitions,21

additions and new constructions in the area will come under the22

jurisdiction of the Historic Preservation Review Board making23

non-compliant construction in this densely built part of Shaw24

exceedingly difficult.25
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But a three-story building is indeed appropriate in1

this part of Shaw. As a historian and architectural historian2

specializing in the neighborhood, I can attest to the fact that3

two and three-story row houses comprise the bulk of the4

neighborhood's historic housing stock and commercial structures.5

The construction proposed for 1717 to 1719 5th Street NW is6

consistent with the development pattern established in the7

decades following the Civil War when this part of the city8

developed and to which period the majority of extent structures9

date.10

The design of the structures is also consistent11

with styles prevalent at the time and the types of additions that12

have been erected in the subsequent century. Many of these13

buildings originally constructed as single family homes were14

subsequently subdivided into apartments, especially after the15

U.S. Supreme Court declared restrictive covenants in the District16

of Columbia unconstitutional in 1947."17

In summary, I urge the Board of the Zoning18

Adjustment to grant both of the variances requested in the19

application and thereby allow the development of 1717 to 1719 5th20

Street NW to move forward as proposed. Thank you for the21

opportunity to comment and for taking community concerns into22

account in your deliberations.23

CHAIRPERSON GRIFFIS: Great, thank you very much.24

And thank you for a very thorough report and for your presence25
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here to give it. Board members, questions of the ANC member?1

MEMBER LEVY: Mr. Chair, given the ANC member's2

testimony that these are market rate units and that the sale of3

the units at market rates will allow the applicant to maintain4

their other properties as affordable rentals, I guess I'd really5

like the applicant to clarify at this point whether these are6

marketed as affordable units or market rate units, because my7

recollection is that the applicant testified these were8

affordable units. So I guess I need some clarification on that9

at this point from somebody.10

MR. NWANZE: I guess affordable, when we say11

affordable units, we mean not priced in the $300,000.00 range.12

Our goal basically for these condominiums is to start marketing13

them at about 190,000 to $199,000.00. When we say affordable, I14

guess we don't mean affordable as defined by what is considered15

the median income and what the median income can afford. We mean16

in relation to some of the prices that some buildings and homes17

and condominiums have been selling for given the neighborhood,18

the need for housing in the neighborhood and other tract19

homeowners. We did the analysis and given the construction20

projections, we figured we'd be able to present them somewhere21

around that value. And that would be affordable to more of the22

public than not. So we do not use a technical definition of23

affordable.24

MR. COCHRAN: Mr. Chair, could I clarify one thing?25
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Because the Office of Planning report was quoted so extensively1

in the Commissioner's testimony, I just wanted to clarify that2

that one section that referred to affordable housing was not3

quoting from the OP report. We had -- the documentation that the4

applicant provided to us showed with might be his return at one5

assumed sales price and what might be his return at a higher6

assumed sales price. But we did not do any evaluation on whether7

the housing would be affordable or not. It would simply be less8

expensive.9

CHAIRPERSON GRIFFIS: Right, okay, and that it goes10

back to my first statement about the difficulty of a non-defined11

word as affordable which is fairly loosely used. I mean, quite12

frankly, the question would be, would you refuse an offer of13

$400,000.00 for one of your units and you don't need to answer14

that, but unless you're setting a ceiling of price at which you15

will sell it and nothing above, there's a difficulty in looking16

at affordability.17

Of course, there's also realities and there's18

market realities and lastly, I would indicate that this Board19

wouldn't and does not make decisions and deliberations trying to20

minimize the profitability to developers doing projects. And as21

I stated again, the economics -- you see why it gets difficult,22

the economics do not factor directly into making the entire case23

or each of the prongs of the test that need to be made.24

So, Mr. Levy, I appreciate that and I think bottom25
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line, my understanding of this and that applicant can correct me1

if I'm wrong, but the bottom line obviously is the more dense the2

less amount each sale price needs to be. If you have two units,3

the amount of money that needs to be recouped by development and4

by land costs and all of those combined is obviously, more so5

than three units thereby, it could bring down the asking price6

which would make it more affordable or a different affordability7

level for the neighborhood. And so I think -- if I'm not8

mistaken, I think that's fairly clear and I think it's the9

understanding of this Board.10

Ms. Renshaw, you had a question, I believe.11

VICE-CHAIRPERSON RENSHAW: Yes, thank you, Mr.12

Chairman. Just a technical question for Mr. Padro; under 3115.1,13

which is the instructions to the ANC about reports to the BZA, we14

require the signature of the chair or the vice-chair on reports15

in order to get great weight. We don't have anything in our file16

from your ANC, from your chair, signed by your chair. Is that17

something that you could get to us that would state that you have18

been so designated to present this report?19

MR. PADRO: We would absolutely provide a certified20

copy of the resolution voted upon at the meeting along with a21

copy of the minutes of the meeting of the Board but, you know,22

some additional time would be required to prepare that.23

VICE-CHAIRPERSON RENSHAW: I think we should have24

that, Mr. Chairman, for the record.25
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CHAIRPERSON GRIFFIS: Oh, I absolutely agree1

because I think we do look to give the ANC the great weight and2

without that, we can't. How much time do you think you need for3

that?4

MR. PADRO: I would say two weeks, just to be safe.5

CHAIRPERSON GRIFFIS: Okay.6

MR. PADRO: I cannot vouch for the schedule of the7

chairman and other parties to be available and the chairman was8

recently out of the country for two weeks, so that's why I would9

suggest that period of time.10

SPECIAL AGENT WHITE: Okay. Well, conceivably, Ms.11

Renshaw, would it not -- would it be less complicated if there12

was just a letter signed designated Mr. Padro as the appropriate13

spokesperson for the ANC to give the report for the entire ANC?14

VICE-CHAIRPERSON RENSHAW: Yes, uh-huh.15

CHAIRPERSON GRIFFIS: I think that's all we're16

looking for.17

MR. PADRO: Well, I think, you know, in the18

interest of meeting the letter of the law then, I would19

recommend that we have, you know, a certified copy of the20

resolution.21

CHAIRPERSON GRIFFIS: Okay.22

MS. SANSONE: Mr. Chairman --23

SPECIAL AGENT WHITE: Yes.24

MS. SANSONE: -- if I might just jump in for a25
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minute. Under the ANC Reform Act of 2000, the ANC is allowed to1

present oral testimony at the hearing which can then be given2

great weight provided it's followed within seven days of written3

documentation that the ANC has supported that testimony. That4

may be an easier avenue than the resolution.5

CHAIRPERSON GRIFFIS: Yeah, absolutely, I think6

that's great. So if we can do that within --7

MR. PADRO: I would commit to preparing the8

documentation for signature by the chair and whoever --9

VICE-CHAIRPERSON RENSHAW: I want to compliment Mr.10

Padro for giving the BZA one of the most detailed ANC reports11

that we have seen in a long time.12

MR. PADRO: Thank you.13

VICE-CHAIRPERSON RENSHAW: It's very complete, very14

well developed.15

CHAIRPERSON GRIFFIS: Indeed, thank you. Mr. Hood?16

COMMISSIONER HOOD: Mr. Chairman, I just wanted to17

say to Commissioner Padro, I too am concerned about the integrity18

of the zone plan. You mentioned in your testimony that this case19

should not be viewed as a precedent setting case. In actuality,20

it will be because on down the line I've seen in the past any21

action that this Board does, this case number if it's voted up,22

will come back and somehow will use this very case for their23

particular reason and do the same thing. But be that as it may,24

I understand the blightened neighborhood and the concerns and25
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sometime, I think, we need to have flexibility with that.1

But let me just ask, who is the Chair of the ANC?2

Are you the Chair?3

MR. PADRO: No, I am not the Chair. The Chair is4

Leroy Joseph Thorpe, Jr.5

COMMISSIONER HOOD: Okay, okay. Also, I too want6

to commend you in your testimony. You mentioned how thorough you7

were with having the S and D meeting and as my colleagues know,8

I'm very strict and I'm a stickler for this S and D meetings. So9

you should be commended, Commissioner Padro and also your10

testimony provided to us is far exceptional from what I've seen11

in a long time and I've been here since 1998.12

It looks very good, but the key is I'm glad to see13

that you had an S and D meeting. So I think you should be14

commended and keep up the good work, thank you.15

MR. PADRO: Thank you very much for that16

recognition.17

CHAIRPERSON GRIFFIS: Thank you, Mr. Hood. Let me18

disagree with your point on precedent setting, however. I think19

the BZA acts on each case independently, and I think your point20

is well-taken that if there's an order that is approved or21

denied, it can work for the documentation of further applications22

but I think our record would show that we don't hold to previous23

orders or decisions. So I don't want to send the signal out24

there that we are setting precedence.25
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COMMISSIONER HOOD: Well, Mr. Chair, I would1

disagree with you and I have no problems in us disagreeing to2

agree but I can tell you that in the past, those orders do come3

back to haunt us and they will come back and they will be waved4

to you. I'm not saying in this case, but that order, that order5

number will be waved in our face and say that we've done it in6

the past. I'm not saying that the Board has a precedence7

setting.8

I know that we deal with each case on its own9

merit, but I mean, applicants will come down and say that case10

order number such and such and I'm not saying that's going to11

reflect my position on this case, but I just wanted to make sure12

that -- well, make Mr. Padro aware that actually there will be13

precedence set even though it shouldn't be, but it will come back14

and it will be thrown back in this Board's face.15

CHAIRPERSON GRIFFIS: Good, I thank you for that16

and I think that is clear. Okay, are there anybody in support or17

opposition to testify today? Okay, do we have any other18

reports? I don't have any indication of it, in which case, I19

will give you an opportunity to give closing remarks on this.20

MS. NWANZE: Thank you for allowing us to come21

before you and present our case today, and as we've stated, we22

are a neighborhood District based company that's prided ourselves23

on producing reasonably priced and affordable rental housing in24

the District. But also keep in mind that we are a business with25
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employees and expenses and we've got to make a profit on some of1

these in order to continue our affordable housing passion and it2

is a passion.3

Economic development is a passion for our family,4

one that we've worked on here in the District for 12 years. You5

know, and to hear that, you know, that we're out to make money6

when we've lost money for 12 years, you know, kind of hurts7

because we've been out there in the trenches for a number of8

years and are very passionate about our communities.9

If we wanted to really make a bunch of money on10

this property, we could have had four units. I mean, it would11

have been almost the same process for us to do that but we felt12

that that would somewhat overwhelm the neighborhood and we didn't13

want to do that, so we settled on three units as a compromise,14

one that would be fair to the community and also fair to us as a15

business and our family.16

We ask that you approve our two variances. We, as17

stated, as we have stated our case, feel that we have a solid18

case and why we should be granted the variances and because of19

our unusual circumstance in terms of the lot size and the lot20

shape, we feel that it states a strong case in our situation.21

And we also felt that going with the three units22

posed a quicker process in that we only had two variances to23

overcome as opposed to six. And I don't know if you have further24

statements, that's it for me.25
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MR. NWANZE: I don't have anything else to add to1

that. I think she -- Audrey basically presented the case. Thank2

you, Members of the Board.3

CHAIRPERSON GRIFFIS: Great, thank you very much.4

Board members, any last questions, clarifications.5

MEMBER LEVY: Just a quick comment, Mr. Chair --6

CHAIRPERSON GRIFFIS: Yeah.7

MEMBER LEVY: -- to the applicant and my questions8

weren't going to whether or not you should or shouldn't make a9

profit. I was just looking for clarification on the use of the10

word "affordable" and exactly what we were looking at regarding11

the merits of the case, so thanks.12

MS. BAILEY: Mr. Chairman as an end note, there are13

two letters of support, two written letters of support in the14

file that's Exhibits 24 and 23.15

CHAIRPERSON GRIFFIS: Yeah, thank you for that. We16

should have brought that up. I thought I had mine marked but17

does anyone have that right at their fingertips?18

MEMBER LEVY: Mr. Chair, I don't have those in my19

copy of the file.20

MR. NWANZE: Mr. Chair, may I make a comment?21

CHAIRPERSON GRIFFIS: Sure.22

MR. NWANZE: I am familiar with the letters in the23

record and one -- I just wanted to say that one of the24

properties, the two gentlemen who supported -- made the written25
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support, one is basically directly opposite the property and the1

other gentleman is right next door on the same side at 1715. So2

his building share is sharing a party wall with out building.3

CHAIRPERSON GRIFFIS: Good. Okay, yeah and as4

indicated by Ms. Bailey, Exhibit 23 and 24 are letters of5

support. One is from Mr. Lewis, who as you've just indicated is6

at 1718-1/2 5th Street NW which has its proximity to the7

applicant's site. And the second is Mr. Castor, Exhibit Number8

24 who is at 1717 and no, I'm sorry, 1715 5th Street which is9

what you've indicated. Okay, it is noted and if there aren't any10

further questions, we are waiting for some information from the11

ANC and did we indicate anything else that we needed on this, Ms.12

Bailey, do you recall, or Board members?13

Okay, I think that's it. Let's set this for14

decision making then, as quickly as possible. I think the first15

meeting in April is open; is that correct?16

MS. BAILEY: Mr. Chairman, before answering your17

question, the discussion did entail the applicant providing or18

did you want this, I guess is the question, combining the lots19

before the Board taking formal action.20

CHAIRPERSON GRIFFIS: Oh, yes, indeed, thank you21

very much. That's a very pertinent and important point. As soon22

as that happens, we need some sort of notice of that. I think we23

can set it for decision making though as I indicated, and then24

when that comes through --25
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MS. BAILEY: Did you want to put it on the April --1

CHAIRPERSON GRIFFIS: Yeah, is that April 2nd?2

MS. BAILEY: April 2nd.3

CHAIRPERSON GRIFFIS: Yeah, let's do that.4

COMMISSIONER HOOD: Mr. Chair, also I noted Office5

of Planning said they would provide us with the accurate scale of6

the drawings, so we need that for the file, too, of the site.7

You know, the buildings were misrepresented.8

CHAIRPERSON GRIFFIS: Oh, the lots.9

COMMISSIONER HOOD: Right, the lots were10

misrepresented.11

CHAIRPERSON GRIFFIS: Okay.12

COMMISSIONER HOOD: Let's just get that.13

MR. COCHRAN: Not the scale but the designation of14

801 and 806.15

COMMISSIONER HOOD: Not architecture -- right,16

right.17

CHAIRPERSON GRIFFIS: Your site plans. Okay, is18

that clear?19

MR. NWANZE: Yes, I understand that we should20

provide information once the lots are combined. The only thing I21

don't understand is when you say set for decision, does that mean22

we come back?23

CHAIRPERSON GRIFFIS: Oh, right, and thank you for24

bringing that up. The clarification is what happens is the first25
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meeting of every month we have a public -- the first public1

meeting, which is our decision making, so we will wait for the2

information to come in. The Board will deliberate on that3

morning and render its decision from the bench.4

Your presence is not required, so basically you5

don't have to be here for special public meetings. We don't have6

any additional testimony. It is all deliberation. So if you're7

not here, you can call in and see what happened and then the8

order would -- depending on what it is, would follow.9

MR. NWANZE: We like it here.10

CHAIRPERSON GRIFFIS: You like it here?11

MR. NWANZE: Yes.12

CHAIRPERSON GRIFFIS: Okay, Board members, let's13

mark that down for the record. One for -- okay, thank you very14

much.15

MR. NWANZE: Thank you.16

CHAIRPERSON GRIFFIS: A appreciate your time today.17

18

MR. NWANZE: Thank you, Board members.19

CHAIRPERSON GRIFFIS: Okay, let's move on and we'll20

hopefully pick up the pace here as we go. Is anyone here for21

Application 16835, Mary Josiah?22

MS. BAILEY: Mr. Chairman, the Board does have an23

option at this point to dismiss the case, if it chooses to do so.24

The staff has had several discussions with Ms. Josiah. She was25
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aware that the property needed to be posted I spoke to her1

yesterday and she was aware that she needed to be here this2

morning as far as I know.3

So that's an option for the Board to consider,4

whether to dismiss it or whether to do something else.5

VICE-CHAIRPERSON RENSHAW: Ms. Bailey, did Ms.6

Josiah indicate yesterday when you spoke with her that she would7

not be attending today?8

MS. BAILEY: No, Ms. Renshaw, she did not and she9

was clearly -- the impression that I got was that she would be10

here this morning. I'm not quite sure if something has happened11

to hold her up but she was -- no indication that she would not be12

here at all.13

VICE-CHAIRPERSON RENSHAW: Thank you.14

CHAIRPERSON GRIFFIS: Okay, well, in that this is15

an individual and sometimes our processes and requirements are16

difficult to grasp, not for any fault of -- obviously staff has17

made great effort to make communication on that, I suggest that18

we just reschedule this.19

MR. NERO: Mr. Chairman, if I may?20

CHAIRPERSON GRIFFIS: Sure.21

MR. NERO: Richard A. Nero, Office of Zoning.22

CHAIRPERSON GRIFFIS: Yes.23

MR. NERO: We have been -- I have been in contact24

with Ms. Josiah on several occasions and there was some hesitancy25
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on her part in our conversation with whether or not she wanted to1

pursue this matter. She never spoke in terms of her not2

attending this hearing this morning, but she was quite aware of3

the hearing, quite aware of her burden of proof and expressed4

some concern about her time and her schedule in terms of her5

being able to go through the process.6

CHAIRPERSON GRIFFIS: Right.7

MR. NERO: She -- indicating that she's a graduate8

student at a university and that all of this was cutting into her9

schedule and some doubt on her part as to whether or not she'd be10

able to carry her burden of proof.11

CHAIRPERSON GRIFFIS: Okay.12

MR. NERO: I don't know, the Office of Zoning would13

be inclined to dismiss this case rather than continue it over,14

since we've not heard from her this morning. There's been no15

request to have the case continued or postponed.16

CHAIRPERSON GRIFFIS: Right. Well, as the Chair, I17

frankly would like to hear and I absolutely appreciate the18

staff's recommendations. It's just I would like to hear from the19

applicant something definitive.20

MR. NERO: Perhaps we can -- not to interrupt but -21

-22

CHAIRPERSON GRIFFIS: No, go ahead.23

MR. NERO: Richard Nero, Office of Zoning. Would24

you like is to try and reach her by telephone?25
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CHAIRPERSON GRIFFIS: Well, that's what I was1

thinking and we set -- let's just set this to a schedule, you2

know, way out and try and find some remedy clearly before we get3

too close to it.4

MS. BAILEY: Mr. Chairman, when you say way out,5

would you --6

CHAIRPERSON GRIFFIS: I would make way out June or7

July. That's the official term. I think that's in the8

regulations, Section --9

MS. BAILEY: We do have an opening next week if you10

would like to --11

CHAIRPERSON GRIFFIS: No.12

MS. BAILEY: -- but that's not way out.13

CHAIRPERSON GRIFFIS: No, I think we're setting it14

off two to three months.15

MS. BAILEY: Okay.16

CHAIRPERSON GRIFFIS: I mean, if things need to17

change for that and, you know, we get more specificity, but I18

think we're giving the benefit of the doubt here. Time19

constraints on graduate students, God bless us all, we've got20

full time jobs, but if there's other complications or technical21

difficulties or if she has no interest in doing it, you know, we22

don't need to waste our time.23

MS. BAILEY: Would June be appropriate for you?24

CHAIRPERSON GRIFFIS: Yeah, I think June is fine.25
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MS. BAILEY: Okay, well, the month of June is open,1

so --2

CHAIRPERSON GRIFFIS: Let's just pick it, whichever3

looks good.4

MS. BAILEY: June 11th?5

CHAIRPERSON GRIFFIS: Yeah, June 11th sounds6

fantastic and Mr. Nero and Ms. Bailey, we absolutely appreciate7

your efforts in putting it together. There's a lot that happens8

behind the scenes with applications and we again, appreciate the9

contact and this will be simple, and hopefully, straightforward.10

So we are at June 11th.11

MEMBER LEVY: Mr. Chair?12

CHAIRPERSON GRIFFIS: Yeah.13

MEMBER LEVY: I'd like to ask staff to clarify. It14

appears that the property was not posted at all; is that correct?15

MS. BAILEY: That's right, it was not.16

MEMBER LEVY: So do we then send notice to the17

applicant that --18

MR. NERO: We would have to renotice.19

CHAIRPERSON GRIFFIS: Yeah, Mr. Nero is saying that20

we're going to renotice it.21

MEMBER LEVY: Okay.22

CHAIRPERSON GRIFFIS: So in setting out to June23

gives is that time and availability, if it happens.24

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, I would25
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suggest that Mr. Nero communicate with Ms. Josiah also in writing1

so that she has something from the Board detailing what she needs2

to do if she's going to continue and requesting in the letter3

that if she does not want to pursue this case, that she notify us4

in writing, so that we have something for the files that she is5

withdrawing.6

CHAIRPERSON GRIFFIS: Right. Mr. Nero?7

MR. NERO: All right.8

CHAIRPERSON GRIFFIS: I think what Ms. Renshaw is9

doing is just trying to be very direct and straightforward in10

case there is some misunderstanding. Clearly that -- part of the11

-- the entire initial process that happens. I mean, I think she12

should know very well.13

MR. NERO: Yes, she has received all of the14

requisite notices about this meeting.15

CHAIRPERSON GRIFFIS: Okay.16

MR. NERO: I will contact her by phone, try to at17

first, ascertain whether she wants to withdraw or postpone or --18

CHAIRPERSON GRIFFIS: Right, exactly.19

MR. NERO: -- or re-poster.20

CHAIRPERSON GRIFFIS: And I think the other21

important point and the last piece on this is we don't want to22

over-burden staff to be, you know, corralling people in here. We23

certainly don't need to do that. So we just want a clarification24

and I would say that we've -- the Board members, we can look at25
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this application and look at the written pieces that have1

actually gone out, the notification and requirements and2

ascertain if there's anything further that needs to happen3

outside of the phone calls Mr. Nero is going to make and to that4

--5

VICE-CHAIRPERSON RENSHAW: And a letter.6

CHAIRPERSON GRIFFIS: Okay, so we're looking for a7

letter from Mr. Nero.8

All right, let's move on and call the third case of9

the morning.10

MS. BAILEY: Application Number 16842 of Mary Jane11

and R. Gerald Suskind, pursuant to 11 DCMR 3104.1 for special12

exception under Section 223 for an addition to a one-family13

dwelling not meeting the law occupancy side yard and it is a non-14

conforming structure as to Section 405 and Subsection 2001.3.15

The property is located in the R-1-B District of16

premises 2943 Macomb Street NW, Square 2082, Lot 23. Please17

stand to take the oath.18

(Witnesses sworn)19

MS. BAILEY: Thank you.20

CHAIRPERSON GRIFFIS: Good morning. Thank you very21

much for being here. I'll just, of course, ask you to introduce22

yourselves and give your name and address. Actually, you're23

going to need to turn the microphone on. If you'll just hit it.24

There is it.25
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MR. MORGAN: My name is Craig Morgan. I live at1

534 6th Street SE and I'm the architect working for Gerald and2

Mary Jane Suskind.3

CHAIRPERSON GRIFFIS: Great.4

MS. SUSKIND: Mary Jane Suskind, 2943 Macomb5

Street, NW.6

CHAIRPERSON GRIFFIS: Indeed and welcome. And, Mr.7

Morgan, you're going to be presenting the case today?8

MR. MORGAN: Yes, uh-huh.9

CHAIRPERSON GRIFFIS: Okay, fabulous, then I will10

step back and let you do it.11

MR. MORGAN: Okay, great.12

CHAIRPERSON GRIFFIS: Oh, I'm sorry, hold on just a13

second. It has been brought to my attention that we have a14

preliminary matter in this in terms of we have an issue to deal15

with first and foremost before you begin, which is a request for16

party status from Mr. Glen Berger. We do have a letter Board17

members, and let's take that up.18

There's going to be two things that we need to19

ascertain with this, and were you aware, did you have the letter20

--21

MS. SUSKIND: No, I phoned here because I was told22

that it would be -- anyone asking that it would be three or four23

days ahead of time for this meeting, so I phoned -- no, I was24

down here with the poster and told that there was no one, so I25
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didn't know about this.1

CHAIRPERSON GRIFFIS: Okay. Well, this was2

received and in the file on the 26th of February and let me just3

state that your awareness of it would be somewhat important but4

would not, I don't think, prejudice your case in any sense. I'm5

sure you've talked to the neighbor but the bottom line, we're6

just going to figure out whether the party status can be granted7

or not, which gets them a level of difference than just coming in8

and as a person or individual to oppose and then, once we decide9

whether or not party status is granted, if we decide party10

status, we actually have a motion from the proposed party.11

So let's jump right into it Board members. You all12

read the letter of February 26th? The Berger property is13

directly behind the Suskind property. Obviously, we are trying14

to determine whether --15

COMMISSIONER HOOD: Mr. Chairman --16

CHAIRPERSON GRIFFIS: Yes.17

COMMISSIONER HOOD: I would be inclined to grant18

him party status but I would not be inclined to postpone any19

meeting because I don't think he has provided us any evidence or20

any rationale of a reason not to go forward today with this21

proceeding.22

CHAIRPERSON GRIFFIS: Okay, and you're saying based23

on the proximity that the Berger -- Mr. Berger would be affected24

more so than the general public. Any other --25
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COMMISSIONER HOOD: From what I have in front of1

me, I would have to go on that assumption.2

CHAIRPERSON GRIFFIS: Right, okay, any other3

comments?4

MEMBER LEVY: Mr. Chair --5

CHAIRPERSON GRIFFIS: Yes.6

MEMBER LEVY: -- I would agree, we should grant7

party status and Mr. Berger makes the point of privacy and use8

and enjoyment as other issues, makes specific reference to a9

large tree that provides a buffer and he's concerned that that10

may or may not remain following the addition.11

CHAIRPERSON GRIFFIS: Okay.12

MEMBER LEVY: I would also agree that there's no13

justification in the letter for postponement.14

CHAIRPERSON GRIFFIS: Okay.15

MEMBER LEVY: There's no explanation.16

CHAIRPERSON GRIFFIS: Anyone else?17

VICE-CHAIRPERSON RENSHAW: I concur.18

CHAIRPERSON GRIFFIS: Okay. Good, well, I think it19

is clear then that Mr. Berger has clearly demonstrated that his20

interest would be more significant or somehow distinctly uniquely21

effected in the character of the proposed zoning relief other22

than those in the general public, so I would grant party status23

to Mr. Berger.24

On the second, I think the Board members have25
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stated pretty clearly Mr. Berger has a motion to continue this1

case due to the lack of his ability to appear. However, there2

was not any detail so I believe that there is inadequate3

justification for a granting of the motion to continuance -- of4

continuing and clearly there was no good cause stated by Mr.5

Berger. And quite frankly, all in all, if we were to continue6

this, I do believe it would prejudice the applicant at this time.7

So let's continue the case, noting the fact that8

there is a party in this and go on from there.9

MR. MORGAN: Okay, we are applying for a side yard10

variance as well as a lot occupancy variance, lot coverage. It's11

for an area variance. 2934 Macomb Street is on the north side of12

Macomb Street in the Cleveland Park Historical District. And13

what we would propose to do would be to add an addition to the14

back of the house extending eight feet from the current back of15

the house and the side yard of the house --16

CHAIRPERSON GRIFFIS: Can I interrupt you quickly -17

-18

MR. MORGAN: Sure, uh-huh.19

CHAIRPERSON GRIFFIS: So that we have a very clear20

definition of what we're doing because often times -- you are not21

applying for a variance for the side yard. It's actually, in22

fact, a special exception under 223 for an addition to a single23

family dwelling.24

MR. MORGAN: Oh, all right.25
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CHAIRPERSON GRIFFIS: Is that correct?1

MR. MORGAN: Yes.2

CHAIRPERSON GRIFFIS: And the issue is that you3

have a non-conforming side yard and structure but it is allowable4

and I believe there were some changes in some of the pieces, but5

am I looking at that correctly, Board members? Okay.6

MR. MORGAN: Yeah.7

CHAIRPERSON GRIFFIS: Big difference.8

MR. MORGAN: Sorry.9

CHAIRPERSON GRIFFIS: That's okay.10

MR. MORGAN: The house was built back in the '20s11

and we'd like to extend along the existing side which is12

currently 3.1 feet from the property line and the requirements13

are currently for more than that. Now, the addition is low here.14

This is the addition. You can see it in this elevation. It's15

only one story. I doesn't extend up at all beyond the start of16

the second floor windows.17

CHAIRPERSON GRIFFIS: Okay, I'm sorry, I'm probably18

going to interrupt you quite a bit. This elevation that we're19

looking at and plan was not part of the original submission; is20

that correct? Oh, it was put into the case file?21

MR. MORGAN: I believe so.22

CHAIRPERSON GRIFFIS: Board members, do you have23

copies of that? Aha, it is here. Good, so what I'm going to do24

-- forgive me, I did not get copies. What happens is we get the25
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original copy and it stays in this office and then depending on1

the size and time and all that, we get individual copies at our2

homes and offices to review and prepare for.3

All right, we have quite bit in here. So what --4

most importantly what I'm trying to do is just establish what5

you're referring to for the record, which is an oral record and6

taped and transcripts and you are looking at the north elevation7

in the plan, which is Exhibit Number -- it's all part of Exhibit8

9, which are all the plans. So forgive me for my interruption.9

Please proceed.10

MR. MORGAN: Okay, as part of Exhibit 9, this is11

the north elevation and we've minimized the extent of the12

addition by keeping it low, in fact, keeping it tucked underneath13

the existing roof eaves to allow light in there to continue to14

flow around the back of the house to the adjacent neighbors as15

well as the backyard of the house itself.16

This also part of Exhibit 9 is the pictorial17

portrayal of the addition. It's working within the character of18

the house itself. This is in the Cleveland Park Historical19

District and we've received approval from the District Historical20

Review Board. And it basically wants to extend into the garden21

somewhat to take the inside of the house somewhat more into the22

back of the house.23

VICE-CHAIRPERSON RENSHAW: Would you explain about24

the topography of the back yard?25
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MR. MORGAN: Yes, I have that on another drawing1

here which explains it perfectly well. And this is the west2

elevation which shows the backyard and what I could draw to the3

Board's attention is that the backyard slopes up substantially to4

Newark Street further to the north which is the next street over,5

almost to the second floor, so that when one is on the adjacent6

property to the back, one is looking into the second floor of the7

houses on Macomb Street.8

In fact, long ago this area was a quarry to use9

rocks to build some of Cleveland Park when it was first developed10

after the Taft Bridge was built to open up this part of the city11

for development on Macomb Street and in particular this, which is12

the first block off of Connecticut, sits rather low in the13

topography.14

So we certainly see a minimal impact. Certainly by15

keeping the addition to one story, a very minimal impact to16

adjacent neighborhood owners to the rear. This --17

VICE-CHAIRPERSON RENSHAW: Would you explain about18

the skylights? You have a skylight in the roof of the addition19

or two skylights.20

MR. MORGAN: Yes, I have a skylight here on the21

side of the roof of the addition.22

VICE-CHAIRPERSON RENSHAW: And the addition is all23

glass save the roof?24

MR. MORGAN: No, no. We have concern for the25
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privacy, in particular of the adjacent property owner to the east1

who we feel is most effected by this addition because the2

addition itself is proposed to go on the east side of the3

property. And we have no glass or windows on that wall at all to4

maintain.5

VICE-CHAIRPERSON RENSHAW: Just on two sides.6

MR. MORGAN: Yes, uh-huh, just on the two sides.7

We've met with the ANC and presented this to them8

and they've given us approval from their commissioners.9

VICE-CHAIRPERSON RENSHAW: Do you have letters from10

the neighbors adjacent to the property indicating there's no11

problem?12

MS. SUSKIND: I don't have any letters but I've13

spoken to them. We're close to the neighbors on both sides and14

they've both approved it or they don't have any objection. And15

the one on the left has put a similar addition on their house16

already. And then speaking of the Newark Street, the Berger17

family built a huge addition to the rear of their house18

overlooking ours very much interfering with the privacy of our19

house.20

The second floor of their kitchen sees right21

through our second floor and then immediately next door to them,22

the family there built a deck and then more recently built an23

apartment under the deck so that when we come into our kitchen24

now in the morning, we have all of these windows of that25
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apartment facing our kitchen. We are much more exposed to the1

people from Newark Street than they would be from us because we2

are much lower.3

MR. MORGAN: I would also add that the addition,4

proposed addition, will be built into what already exists now as5

an exterior deck area, so there will be no impact at all on any6

of the existing vegetation or trees which separate and shed7

privacy between adjacent property owners which --8

VICE-CHAIRPERSON RENSHAW: So your deck is not9

being extended?10

MR. MORGAN: Oh, no, not at all.11

VICE-CHAIRPERSON RENSHAW: All right.12

MR. MORGAN: No, the hill is too steep to be in any13

way buildable. It rises up so that when one is here, this is the14

property line here, one is standing here six feet high, looking15

over the roof of the addition.16

MS. SUSKIND: We have it terraced and the neighbors17

on one side, they did remove some of their hill pushing back the18

terrace but we would never do that.19

CHAIRPERSON GRIFFIS: Good, that's very helpful20

showing this. You just mentioned a tree and I'm going to Mr.21

Berger's letter that --22

MS. SUSKIND: We would keep the tree there. It23

doesn't interfere with this.24

CHAIRPERSON GRIFFIS: Right. He states, "In25
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addition there's a very large tree which stands on the Suskind1

which stands as a buffer between the Suskind property and the2

Berger property". I'm looking at the file and the Suskinds do3

not indicate the fate of this tree.4

MS. SUSKIND: It's a holly tree and we try to keep5

it full and cut also, but it does give us a lot of privacy.6

CHAIRPERSON GRIFFIS: Yeah, sure. Actually in the7

site elevation --8

MR. MORGAN: The tree is a good thing.9

CHAIRPERSON GRIFFIS: Yeah, exactly, I can't10

imagine, but in the side elevation in the section of the rear11

yard, can you just indicate where it is or does it show on that?12

Maybe the --13

MR. MORGAN: I don't have it shown, but --14

CHAIRPERSON GRIFFIS: I know you don't. I just15

want you to give a -- you want me to pick it out of that, a real16

photograph? Office of Planning is indicating that I should look17

at the aerial photograph to try and pick out this small tree.18

(Asides)19

CHAIRPERSON GRIFFIS: Okay, just hold up the site20

plan. Okay, and this give me a general indication of where the21

tree is. It's off the deck, correct, towards the rear property22

line. And so when it's --23

MS. SUSKIND: It's right here.24

CHAIRPERSON GRIFFIS: Okay, so it's off the deck.25
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MS. SUSKIND: Yes, uh-huh.1

CHAIRPERSON GRIFFIS: Clearly, there you are,2

actually writing it, indicating on that and, of course, we'll get3

copies of that for the record. And let's be clear again, what4

has just been stated. There is an existing deck there. This5

addition is actually 14 feet by eight feet, eight feet extending6

out from the existing building, all within -- well, within the7

parameters of the existing deck.8

So clearly the impact on the tree, although --9

well, I would imagine that you'll do some investigation for the10

footings that would not impact and get an arborist. Obviously,11

you don't want to kill that tree, which is what you've just12

stated.13

MR. MORGAN: Right.14

MS. SUSKIND: Because we have a stone wall that's15

been there. The house was built in 1911 and this stone wall, I16

guess is very old.17

CHAIRPERSON GRIFFIS: Oh, so you have a retaining18

wall there and the tree is --19

MS. SUSKIND: Yes.20

CHAIRPERSON GRIFFIS: -- towards the rear of that21

retaining wall. Oh, so there it is. I mean, it seems pretty22

clear that there would be little or no impact on the tree. Okay,23

let's continue then.24

Anything else?25
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COMMISSIONER HOOD: I would just --1

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, well, go2

ahead, Mr. Hood.3

COMMISSIONER HOOD: A question for clarification,4

maybe I may have missed it. I'm trying to figure out where Mr.5

Berger's house is.6

CHAIRPERSON GRIFFIS: Do you have the Office of7

Planning Report?8

COMMISSIONER HOOD: No.9

CHAIRPERSON GRIFFIS: It seems to me from the10

pictures, Mr. Hood, if you go to the Office of Planning reports11

and then go to the aerial photograph, that it is -- oh, gosh.12

COMMISSIONER HOOD: Right behind? This is it.13

CHAIRPERSON GRIFFIS: Yeah, I think that's it.14

COMMISSIONER HOOD: You think that's it.15

CHAIRPERSON GRIFFIS: Ms. Suskind, can you identify16

--17

MS. SUSKIND: Their house is directly behind us and18

then part of our property extends a little bit over so that the19

house next door to the Bergers also is partly behind us, but the20

Berger house is directly behind us.21

COMMISSIONER HOOD: Okay.22

MEMBER ETHERLY: Mr. Chair, I believe the Office of23

Planning may be showing a picture from page 4 of their report the24

applicant for clarification.25
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CHAIRPERSON GRIFFIS: Right.1

VICE-CHAIRPERSON RENSHAW: On page 6 of OP's2

report, there is a photograph and in the background there looks3

to be a peach colored house.4

CHAIRPERSON GRIFFIS: Yeah, that's where he's5

looking to get clarification on.6

MS. SUSKIND: Yes, it is, it's red, barn red but it7

looks like peach here.8

CHAIRPERSON GRIFFIS: Okay, so it's actually9

photographed on page 4 of the Office of Planning report which10

helps indicate that, in fact, going to the aerial photograph,11

directly behind which is north on this photo, it is somewhat to12

the left of the existing property, so we can see it. It's13

frankly, one of the larger roof plans showing there. Okay,14

everyone clear on that?15

VICE-CHAIRPERSON RENSHAW: I have a question about16

--17

CHAIRPERSON GRIFFIS: Actually, Ms. Renshaw, let me18

interrupt. Mr. Hood, did you want to follow up on that?19

COMMISSIONER HOOD: I want to follow up something.20

So apparently, I think you mentioned a six-foot drop. Is it a21

six-foot drop from his house to your house, Ms. Suskind?22

MR. MORGAN: I'd say more than that.23

COMMISSIONER HOOD: Almost 20, a 20-foot drop.24

MR. MORGAN: Well, I'd say 12, almost 15.25
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COMMISSIONER HOOD: Yeah, I think it's well within1

that range. Just what's indicated in the photograph you can see,2

so, yeah, conceivably, the addition is below the first floor of3

the adjacent house.4

MR. MORGAN: Oh, yeah.5

CHAIRPERSON GRIFFIS: Okay.6

COMMISSIONER HOOD: Thank you.7

CHAIRPERSON GRIFFIS: Ms. Renshaw.8

VICE-CHAIRPERSON RENSHAW: Yes. I would like to9

ask Mr. Morgan about the letter in our file. It's Exhibit Number10

7 dated July 25th, 2001 to the CD Historic Preservation Office11

and I take it that the drawings that we have seen are the12

drawings that have been approved by HPRB.13

MR. MORGAN: Yes, we met with HPRB and made14

modifications to the design to gain their approval. We had --15

initially had more skylights in the roof which they thought was16

not in keeping with the historic nature of the property, so we17

decreased the size and number of the skylines.18

VICE-CHAIRPERSON RENSHAW: And also the glass19

lights in the triangular space?20

MR. MORGAN: Yes, they --21

VICE-CHAIRPERSON RENSHAW: What was the problem?22

MR. MORGAN: Well, they said that the size of the23

glass was exceeding the size of the glass that was used at that24

time when the house was first built so we added additional25
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subdivisions to the glass so it was more -- the glass met with --1

was used in the early parts of the last century.2

VICE-CHAIRPERSON RENSHAW: You had mentioned3

earlier that you had ANC approval. We don't seem to have4

anything from the ANC in our file.5

MR. MORGAN: We met with them at their last hearing6

which was the 28th, two Mondays ago.7

VICE-CHAIRPERSON RENSHAW: Two Mondays ago, two8

weeks ago.9

MR. MORGAN: Yeah, Nancy McWood is the chairperson10

for the ANC that this property is in and the Board, not the Board11

but the Commissioners all approved it in their vote.12

VICE-CHAIRPERSON RENSHAW: Without any13

documentation from the ANC we can't give it great weight, but we14

record your testimony as part of our record that the ANC has15

approved it.16

MR. MORGAN: Great.17

VICE-CHAIRPERSON RENSHAW: And it was a duly18

noticed public meeting.19

MS. SUSKIND: It was their monthly meeting.20

VICE-CHAIRPERSON RENSHAW: Monthly meeting, thank21

you.22

MR. MORGAN: It was in the police department on23

Idaho Avenue.24

CHAIRPERSON GRIFFIS: Okay, any other Board25
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questions at this time? Okay, let's move on. Let's go to the1

Office of Planning.2

MR. MOORE: Good morning. I'm John Moore of the3

Office of Planning. Mr. Chair, if you'd look at the top of page4

4 of the Office of Planning report as it relates to unintended5

uses of the 223 --6

CHAIRPERSON GRIFFIS: Could you bring your mike7

closer? I'm having trouble hearing you.8

MR. MOORE: If there ever was a case that was9

suited for 223, it's this case. When I met with the applicant in10

her backyard, as a matter of fact, I was lobbied by her dog who11

was all of nine inches long and about two inches wide, to support12

this application, my concern would be the Berger property in the13

back because as I stood on the terrace portion of the backyard,14

at best from the first floor of the Berger property they may be15

able to see the roof of the addition, which is tucked in very16

neatly in back of the structure.17

They didn't go to the full extent of the backyard18

that it could have gone. They stopped at about -- I guess five,19

six feet from the west there they could have extended further if20

they wanted to but as they relate to the specific test, I feel21

like I would go through that and under 223.2 --22

CHAIRPERSON GRIFFIS: Let me interrupt you quickly23

and I appreciate your report and your photographs which are24

wonderful, the Board has read it so, frankly, you can just stand25
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on the record with that.1

MR. MOORE: I'll stand on the record then.2

CHAIRPERSON GRIFFIS: It's pretty clear and unless3

Board members have questions of it or specific areas that they4

need to have OP address, okay, well, let's do that then. Does5

the applicant have any questions of the Office of Planning? They6

are in support of the application.7

MR. MORGAN: No, no questions.8

CHAIRPERSON GRIFFIS: Okay, Board members9

questions? Good. Again, I absolutely appreciate first of all,10

the abbreviated nature, which I think reflects the strength of11

the case itself, but also the photographs. They've helped us12

tremendously in giving an assessment. Okay, any other questions,13

comments, any other government reports? What else are we missing14

here?15

VICE-CHAIRPERSON RENSHAW: I'll just put it on the16

record that I think this report is very well done.17

CHAIRPERSON GRIFFIS: Good, okay. Then is there18

anyone else here? Not seeing anyone else in the entire room in19

opposition or support of this, I can assume that there is none.20

Then let's go to -- do you have any closing remarks or comments21

at this time?22

MR. MORGAN: Well, I certainly want to thank all of23

you for listening to our case today and hope that you'll view24

favorably our application.25
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CHAIRPERSON GRIFFIS: Good. And I imagine you're1

looking for a bench decision and a summary order on this? I can2

explain what those are if you need.3

MR. MORGAN: Does that mean you decide --4

CHAIRPERSON GRIFFIS: Yeah, a bench decision, we5

decide right now. A summary --6

VICE-CHAIRPERSON RENSHAW: I'm not sure that we can7

do that since we have an opposing neighbor.8

MS. SANSONE: Mr. Chairman, you can have a bench9

decision but it will need --10

CHAIRPERSON GRIFFIS: A full order.11

MS. SANSONE: -- a full order.12

CHAIRPERSON GRIFFIS: Indeed, and I am sorry about13

that. Thank you for bringing that to my attention. So Board14

members, are we ready to proceed today on this? Seeing an15

indication, I think we are, okay. Then I would make a motion of16

approval of Application 16842 of the Suskind residence which is a17

special exception under 223 for an addition to a one-family18

dwelling not meeting the lot occupancy 403 side yard and not19

conforming nature of the structure which is respectively 405 and20

2001.3 and the premises being 2843 Macomb Street NW.21

Clearly, this Board is becoming very familiar with22

cases on 223 in this section. I think this is -- as the Office23

of Planning has indicated in their support that this is what 22324

was created for. We've gone through quite a bit indirectly but25
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directly stating, in 223 the addition I think has been shown in1

the architectural drawings and also the photographs to not have2

any substantive adverse effect of use or enjoyment of any3

abutting property.4

Clearly, the dimension difference in elevations5

between the properties and setbacks. I think the applicant has6

also been very respectful of the adjacent to the right and left7

neighbors in terms of where finished and glazing is and where8

solid walls are. I will address, I guess a couple other things9

in the opposing party letter, but I think that the privacy, use10

and enjoyment of the neighboring properties will not be unduly11

compromised. I think that's clearly shown in the fact that first12

of all the, smallness of the addition, but also the area which it13

was going which is presently decked and used. It is not being --14

a small portion being enclosed.15

And then one of, I think, the most important items16

of Section 223 which is 223.4, where the Board has jurisdiction17

to require special treatment in the way of design, screening,18

exterior and interior lighting, building materials, and other19

features, et cetera, I often like to really get in and look at20

that. I think the issue at this -- with this application is21

clearly shown that it is incredibly respectful of the distinctive22

architecture of the building and, frankly, needs no comment or23

additional information in terms of materiality for the addition24

here.25
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They have stated that they've worked with the1

Historic Preservation which -- well, and hopefully feel strongly2

that they have been helped in that frame from the design, but I3

think it's an excellent design that's showing and would then ask4

for a second.5

VICE-CHAIRPERSON RENSHAW: Second.6

CHAIRPERSON GRIFFIS: Having seconded, any other7

discussion?8

MEMBER ETHERLY: Mr. Chair, it may also be useful9

to note that in response to the other party's written letter to10

us regarding concerns about the maintenance of the tree in the11

rear yard, that we have gotten a clear statement from the12

applicant and her representative that that tree will remain.13

That gives me a great deal of comfort with regard to the party's14

expression of concern regarding his privacy and that of his15

property. Thank you.16

CHAIRPERSON GRIFFIS: Great, an excellent point.17

I'm glad you bring that up because that also goes into the other18

issue that was addressed by Mr. Berger, is that he saw the19

potential for serious adverse visual effects. I think that's20

vindicated, one, by the existence of that tree which we can21

clearly see has quite a large shade area and bloom from the22

aerial photograph.23

Also in terms of adverse visual effects directly24

stating that that addition fits incredibly well with the25
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architecture of the house and I don't think it would have any1

adverse visual effects or limit views in any way.2

In terms of the intrusion of privacy and use and3

enjoyment of the Berger property as stated on page 2, I think4

that has also been talked about in terms of the height difference5

and elevation. It would be hard-pressed to show how that would6

actually adversely effect the use or enjoyment. And I'm just7

looking for other --8

VICE-CHAIRPERSON RENSHAW: Mr. Chairman --9

CHAIRPERSON GRIFFIS: Yes.10

VICE-CHAIRPERSON RENSHAW: -- what had given me11

comfort is Mr. Morgan's description of the property, the12

topographical features of the backyard and the fact that there is13

a substantial rise in the property up to the level of the -- abut14

or behind Mr. Berger's property and I think with that, I am very15

comfortable in saying that this addition is going to be one of16

the very neat additions in the neighborhood and it seems to17

compliment the design of the house and hence, the historic18

preservation.19

We call it a blessing on the design and I think20

that it is one of the more less intrusive designs that again, we21

have seen at the BZA. So, again, it's a good job.22

CHAIRPERSON GRIFFIS: Great, thank you very much,23

Ms. Renshaw. If there's nothing else further, we have a motion24

to approve this. I would ask all those to signify by saying aye.25
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(Aye)1

CHAIRPERSON GRIFFIS: Any opposed? The staff will2

record the vote.3

MS. BAILEY: The vote is recorded as five, zero,4

zero to approve the application. Mr. Griffis made the motion,5

Ms. Renshaw seconded it. Mr. Levy, Mr. Hood, Mr. Etherly in6

agreement and this is a full order.7

CHAIRPERSON GRIFFIS: I thank you very much.8

MR. MORGAN: Thank you very much.9

MS. SUSKIND: Thank you.10

CHAIRPERSON GRIFFIS: And good luck and enjoy that11

nice room.12

VICE-CHAIRPERSON RENSHAW: When is it going to be13

up?14

MS. SUSKIND: Well, my husband has been doing more15

and more cooking as we've gotten older and it will extend the16

kitchen and the dining room.17

MR. MORGAN: We're not sure yet.18

CHAIRPERSON GRIFFIS: As soon as possible, I'm19

sure, to get that extra cooking going on.20

MS. SUSKIND: We've lived in the house for 4021

years. Actually, his grandmother lived next door to us for many22

years. So I think this is why he respects the property.23

CHAIRPERSON GRIFFIS: Right.24

VICE-CHAIRPERSON RENSHAW: He certainly has a feel25
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for the neighborhood.1

MS. SUSKIND: Yes.2

MR. MORGAN: Thank you very much.3

CHAIRPERSON GRIFFIS: Thank you and have a great4

day. Do we have other issues before I adjourn the morning5

session?6

MS. BAILEY: No, Mr. Chairman.7

CHAIRPERSON GRIFFIS: I'm just rushing over8

everybody here. Do you want to record the vote?9

MS. BAILEY: I did.10

CHAIRPERSON GRIFFIS: Oh, okay, was there something11

else you --12

MS. BAILEY: I thought you were asking if there13

were other issues for the morning and I don't have any. I'm not14

sure if anyone else does.15

CHAIRPERSON GRIFFIS: Good, okay. Mr. Nero?16

MR. NERO: Thank you, Mr. Chairman, Richard Nero17

for the record. Just to update you on the application 1685 --18

16835 of Mary Josiah, I was able to reach her at her place of19

employment when I left the hearing room and I explained to Ms.20

Josiah the action of the Board and their concern with what her21

intentions were in terms of going forward with the application22

and she relayed to me that she was quite aware of the hearing23

today and that she did not attend the hearing because she did not24

feel she could carry her burden of proof in the application and25
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she wanted me to relay to the Board that she did not want to go1

any further with the application because she intends on selling2

her home within the next six months and that she had no objection3

to the Board dismissing the application.4

CHAIRPERSON GRIFFIS: Did you indicate to her that5

the value of the property would go up with the -- wait a minute6

now, I can't say that. All right, well, there it is, and we'll7

accept the withdrawal and move on.8

COMMISSIONER HOOD: Mr. Chairman, do you need a9

motion?10

CHAIRPERSON GRIFFIS: Do we need a motion for that?11

MEMBER LEVY: To dismiss.12

CHAIRPERSON GRIFFIS: Motion to dismiss, so moved.13

COMMISSIONER HOOD: Okay, Seconded.14

CHAIRPERSON GRIFFIS: All in favor, aye.15

(Aye)16

CHAIRPERSON GRIFFIS: Opposed. Great, Mr. Nero, we17

absolutely appreciate your effectiveness and expedition in18

getting that done. Any other items? Not seeing any indication19

that we have, this will adjourn the a.m. meeting of the 12th of20

March 2002. Thank you very much.21

(Whereupon, at 12:06 p.m., a luncheon recess was22

taken.)23

AFTERNOON SESSION24

(1:09 p.m.)25
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CHAIRPERSON GRIFFIS: Good afternoon. The1

afternoon hearing will please come to order. This is the March2

12, 2002 public hearing of the Board of Zoning Adjustments for3

the District of Columbia. My name is Goeff Griffis, Chairperson.4

Joining me today is our Vice-Chair Anne Renshaw to my left, Mr.5

Curtis Etherly on my right and representing the National Capital6

Planning Commission, of course, Mr. Levy and representing the7

Zoning Commission this afternoon is Mr. Anthony Hood.8

Copies of today's hearing agenda are available to9

you. They're on the table at the door that you came into.10

Please be aware that the proceedings are being recorded so that11

we must ask you to refrain from any disruptive noises or actions12

in the hearing room. When presenting information to the Board,13

please speak into the microphone and state your name and home14

address before presenting your testimony.15

All persons planning to testify either in favor or16

in opposition are to fill out two witness cards. These cards are17

located at the end of the table in front of us and I believe18

there's a stack also at the table where you came in. Upon coming19

forward to speak to the Board, please give the cards to the20

Reporter who is sitting to my right at the table.21

The order of procedure for special exceptions and22

variances this afternoon will be first, the statement of23

witnesses of the -- statement and witnesses of the applicant,24

second would be government reports, that includes Office of25
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Planning and any other pertinent agencies.1

Third, we will hear from the Advisory Neighborhood2

Commissions and fourth, we will hear from parties or persons in3

support, fifth, parties or persons in opposition and sixth,4

finally, closing remarks by the applicant. Cross examination of5

witnesses is permitted by the applicant or parties. The ANC6

within which the property is located is automatically a party in7

the case. The record will be closed at the conclusion of each8

case, except for any material specifically requested by the9

Board.10

The Board and staff will specify at the end of the11

hearing exactly what is expected and the date when the person12

must submit the evidence to the Office of Zoning. After the13

record is closed, no other information will be accepted by the14

Board. The Sunshine Act requires that the public hearing on each15

case be held in the open before the public. This Board may,16

consistent with the rules of procedure, the Sunshine Act enter17

executive session during or after the public hearing on the case18

for purposes of reviewing the record or deliberating on the case.19

20

The decision of this Board in these contested cases21

must be based exclusively on the public record. To avoid any22

appearance to the contrary, the Board requests that persons23

present not engage the members of the Board in conversation and I24

would ask that everyone turn off their beepers and cell phones at25
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this time so as not disrupt the proceedings.1

The Board will make every effort to conclude the2

public hearing as near as possible to 6:00 p.m. If the afternoon3

cases are not completed at 6:00 p.m. the Board will assess4

whether it will complete the pending case or cases remaining on5

the agenda. We do have quite a few cases in the afternoon, so6

we'll see how that falls out and I will update everybody as we7

get close and proceed through the afternoon.8

At this time the Board will consider any9

preliminary matters. Preliminary matters are those that relate10

to whether a case should or will be heard today such as requests11

for postponement, continuance or withdrawal or whether proper and12

adequate notice of the hearing has been given. If you are not13

prepared to go forward with a case today or if you believe the14

Board should not proceed, now is the time to raise such a matter.15

However, before I go to the general audience, I will ask staff16

if they have any preliminary matters for us.17

MS. BAILEY: Yes, Mr. Chairman, we do. And it18

concerns an application that's on the afternoon agenda,19

Application Number 16815 of Adams Alley. There is a request from20

the applicant for that hearing to be rescheduled to a later date21

and the applicant has suggested May 21st of this year, Mr.22

Chairman.23

CHAIRPERSON GRIFFIS: Thank you. May 21st you24

indicated and that's Ms. Bailey who is our able staff. We are25
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joined by also the staff member, Mr. Hart and Mr. Sansone,1

corporation counsel who has just briefly left but will rejoin us2

shortly I am assured.3

And we do have a written request for a continuance4

and it's indicated that, if I'm not mistaken, the council member5

and the ANC are in support of the continuation to that they might6

further their discussions on this. Is that everyone's7

understanding on the Board?8

Very well, I do not see any problem in continuing9

this case to May 21st. And I'm sorry, did you indicate, is that10

afternoon?11

MS. BAILEY: Mr. Chairman, it will be the last case12

of the morning on May 21st.13

CHAIRPERSON GRIFFIS: Okay, is anyone here14

regarding this application? Pretty confident we were going to15

continue it. Maybe we should just call it and get it started.16

Okay we won't waste our own time with that. Let's see, May 21st,17

in the a.m. we shall put it down, '02. Very well, any other18

preliminary matters?19

MS. BAILEY: Mr. Chairman, just --20

CHAIRPERSON GRIFFIS: Go ahead, Ms. Bailey.21

MS. BAILEY: Just something that you would want to22

take up later the order of the cases for the afternoon.23

CHAIRPERSON GRIFFIS: Oh, good, yeah, absolutely24

remind me before we get into anything else but we are joined, I25
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believe, you have a preliminary matter, sir. Do you just want to1

give me your name and address for the -- do you want to --2

MR. GIESE: Did she say she had something first,3

I'm sorry.4

CHAIRPERSON GRIFFIS: We will devote your time to5

the Office of Planning. We will note that.6

MR. GIESE: My time, Office of Planning. My name7

is Bob Giese and I had a preliminary matter for 16810 and the --8

we now have give different applications in that record, all of9

which are defective. The last two had no cover letter explaining10

what they are at all. They came in last week.11

One of those last two are their two BZA, two form12

applications. One is marked alternative submission, which is13

interesting because the two that were served on me didn't contain14

that note on them. I'm trying to figure out what they are and, I15

guess, my question is, what will we be working on this afternoon16

if at all out of these five different applications?17

CHAIRPERSON GRIFFIS: Okay, and so you're moving to18

continue this; is that correct?19

MR. GIESE: It's more, I think a status call of20

exactly what's -- where are we on this. There's never been any21

beginning or the end to this. We have -- two more applications22

have come in, two BZA's 2. There's no letter, there's no23

explanation of what --24

CHAIRPERSON GRIFFIS: To be clear at the end of the25
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-- this is a continued case and at the end of the last session1

for this, the Board had requested that we receive an amended Form2

2 and I believe the is possibly what you're looking at with the3

amended self-certification.4

MR. GIESE: There are two of those. Is there one5

that we're looking at and one we're not looking at?6

MS. BAILEY: Mr. Chairman, the applicant who7

submitted that information isn't here at the moment and I'm sure8

he's the one who would be better able to respond to that9

correspondence and that case is scheduled to come up later this10

afternoon. I don't think the gentleman at the table has a11

preliminary matter, does he?12

MR. GIESE: If a status call falls into preliminary13

matter. I'm just trying to sort out where we are because maybe I14

do have a preliminary matter. It's difficult to say until we15

know exactly what we're doing. I'd be happy to discuss it when16

the other party shows up. I think that might be more fruitful17

than repeating all this again and --18

CHAIRPERSON GRIFFIS: Yeah, when we call this case19

we'll bring it up.20

MR. GIESE: Sure, very good.21

CHAIRPERSON GRIFFIS: I mean, looking at the22

applications, it looks like there's just an additional several23

sections which I don't think are new to the application, but24

let's do that. We'll address that first when we call the case25
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and we'll get to the bottom of that, I'm sure.1

MR. GIESE: Very good, thank you.2

CHAIRPERSON GRIFFIS: Okay, so for the afternoon3

schedule, I want to re-organize it a bit. We'll be taking the4

union break from three to six. Application -- I want to call5

first application of St. Columbus Episcopal Church. Are they6

here at this time? Okay, good. We're going to do that first.7

We will then -- oh, I'm sorry, we're going to actually do Adams8

Alley first; is that correct?9

MS. BAILEY: We've discussed Adams Alley.10

CHAIRPERSON GRIFFIS: Oh, do you know what, there's11

my mind. Indeed that's gone so that we have the application and12

then go to 800 8th and then get to Trautwine; is that correct?13

Board members, does that make logic sense in all of that? All14

right, then let's go ahead and call the first case.15

MS. BAILEY: The first case of the afternoon is16

application number 16844 of St. Columbia's Episcopal Church17

pursuant to 11 DCMR 3104.1 for a special exception to allow an18

minor modification, that's Section 3159, of the condition19

approved pursuant to order number 16098 allowing a change to the20

time that the child development center classes and programs can21

operate under Section 205. The project is located in an R-1-B22

District at premises 4201 Albermarle Street NW, Square 1677, Lot23

7. Please stand to take the oath.24

(Witnesses sworn)25
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MS. BAILEY: Thank you.1

CHAIRPERSON GRIFFIS: Good afternoon.2

MR. BROWN: Good afternoon, Mr. Chairman, my name3

is David Brown from the law firm of Kinnoff (phonetic) and Brown,4

1050 17th Street NW, Suite 1200 here in Washington and with me is5

Susie Taylor.6

MS. TAYLOR: Good afternoon, I'm Susan Taylor. I'm7

a member of the Board of Directors of St. Columbia's Nursery8

School and I reside at 3301 Highland Place in Northwest9

Washington.10

CHAIRPERSON GRIFFIS: Good and good afternoon to11

both of you.12

MR. BROWN: Mr. Chairman, I'm very pleased and13

honored to represent a community organization like this that has14

had a long distinguished record of service to the community.15

We're here today in furtherance of their very careful adherence16

to the rules and conditions of their special exception, which is17

something that they religiously followed, no pun intended, down18

the line and pursuant to my advice, I told them that in order to19

have any flexibility with regard to the operation of the classes20

during the approved hours of operation, they would need to get a21

change in their special exception which currently lists - limits,22

in effect, the time periods within the hours of operation that23

they can conduct classes.24

They have a strong need in the community for25
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additional class time in the afternoon and what we've asked for1

is a change in the special exception to just eliminate a couple2

of sentences but not change the overall parameters of the3

operation. I'm here to answer any questions you may have for the4

content of the application and Ms. Taylor is here to answer any5

questions about the operation of the program on site.6

CHAIRPERSON GRIFFIS: Great, and thank you. It is7

very straightforward and again, just to underline for the board8

that this is a very minor modification, so I think we can get9

through this very quickly and we'll get into substances where we10

need to.11

First of all, I just wanted to quickly ask, you're12

requesting an extension of the time to 4:00 p.m.; is that13

correct?14

MS. TAYLOR: No. What we're requesting is that15

within our current hours of operation, which are 8:00 to 4:0016

currently the language reads that the center, meaning our nursery17

school, shall conduct classes for children between 9:00 a.m. and18

12:00 p.m. An extended day program may be conducted until 2:3019

p.m.20

What we're seeking is to eliminate that language so21

that we can have an afternoon program for approximately up to 4022

children. We don't expect to have that many children any time23

soon.24

CHAIRPERSON GRIFFIS: And that would go to what25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

89

time?1

MS. TAYLOR: Approximately 3:45.2

CHAIRPERSON GRIFFIS: Okay.3

VICE-CHAIRPERSON RENSHAW: Is that in addition to4

the number of children you have there?5

MS. TAYLOR: Yes, right now --6

VICE-CHAIRPERSON RENSHAW: Is that 40 new children?7

MS. TAYLOR: Correct. Right now, we have 908

children in our certificate of occupancy and we're zoned to serve9

90 children. Some of those children continue at school through10

what we call a lunch bunch program, an extended day program.11

Because some of our children stay beyond the 12 hour -- the 12:0012

p.m. classroom time, we can only add a certain number of kids in13

the afternoon to have an afternoon class without violating our14

90-children rule so that we are planning on adding 26 children to15

an afternoon session.16

We can potentially go up to 40 and whether we will17

do that or not, I don't know but right now, our plan is to simply18

add an afternoon session and then we're doing this because we had19

to in the -- this year, last year and the year before, we've had20

to turn away approximately 50 percent of our applicants and so21

that neighborhood people came to us and requested that we expand22

our school and we cannot do that. What we can do is to add an23

afternoon session. So we're trying to figure out how to24

accommodate the request made by the neighborhood.25
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VICE-CHAIRPERSON RENSHAW: But you are not going to1

increase the total number of children at the site.2

MS. TAYLOR: We are not going to increase the total3

number of children on the site at any given time, that is4

correct.5

VICE-CHAIRPERSON RENSHAW: Because that is what the6

ANC understood and it's --7

MS. TAYLOR: That is correct. The enrollment will8

change but the number of children on site at any given time will9

not change.10

MEMBER ETHERLY: Mr. Chairman, if I may, just to11

follow up with Ms. Renshaw's questions, if I understand correctly12

Ms. Taylor, what you're saying is you're authorized for 90. You13

have some additional kids who very frequently will stay over on14

the property beyond the 12:00 p.m. program.15

MS. TAYLOR: Correct.16

MEMBER ETHERLY: And you want to have an17

opportunity to get some of those young people involved in18

afternoon programming.19

MS. TAYLOR: No, it's a little bit different. We20

have a morning class that runs from 9:00 to 12:00. Some of the21

older children, the four and five-year old children are able to22

participate in what we call lunch bunch, which is they bring23

their own lunch to school and they stay in a less structured24

environment. It's not classroom environment, per se, it's more25
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playtime aftercare.1

The number of those children varies somewhat from2

year to year and current, if you'll excuse me one minute, I have3

to ask how many kids, 40 children. So in order for us to have an4

afternoon session of new and different children coming to5

participate in the school, we are restricted because we cannot6

have more than 90 children on campus at any given time, we're7

restricted to increase the enrollment by a maximum of I think8

probably around 40 kids.9

We have had indication from the neighborhood that10

there would be about 20 to 30 children that would like to become11

--12

CHAIRPERSON GRIFFIS: Participate.13

MS. TAYLOR: -- students at St. Columbus (sic)14

Nursery School and so we'd like to add an new afternoon classroom15

session, not daycare but classroom. Those 40 children that stay16

for lunch bunch will leave at 2:30 which is what they do now and17

that's a four day a week program -- three day a week program,18

excuse me. And what we're proposing is to add an afternoon19

session four days a week, not five days a week.20

MEMBER ETHERLY: Okay, so from the standpoint of21

the 90 -- the 90 child target --22

MS. TAYLOR: Right.23

MEMBER ETHERLY: -- you're getting close, what, 7024

maybe, maybe even 80 or so but you're still -- I think the key25
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point is for Ms. Renshaw and for me is that you're still below1

the 90. You're not in danger of --2

MS. TAYLOR: That is correct.3

MEMBER ETHERLY: Okay.4

MS. TAYLOR: For example, our zoning currently5

enables us to have 16 staff but our certificate of occupancy6

restricts that to no more than 14 on site at any given time and7

we want to be very up front about that. Our current certificate8

of occupancy enables us to have 90 children on site at any given9

time.10

We would be increasing the enrollment by adding11

this afternoon session but we would not be increasing the number12

of children on site at any given time. And then we can explain13

to you how we feel we can do that without causing any14

neighborhood impact.15

MEMBER ETHERLY: Okay, great. Thank you, Mr.16

Chair. Thank you, Ms. Taylor.17

CHAIRPERSON GRIFFIS: Okay, so just to be clear,18

we're just looking at condition number 3 of the original order19

and you want condition number 3 to read, "The hours of operation20

shall not exceed 8:00 a.m. to 4:00 p.m. Monday through Friday.21

MS. TAYLOR: Right, thereby eliminating the22

restrictive language on what we do --23

CHAIRPERSON GRIFFIS: That's where I'm going. So24

the second and third sentences would come out, "The Center shall25
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conduct classes for children between 9:00 a.m. and 12:00 p.m. An1

extended day program may be conducted until 2:30 p.m." There2

seems to be some conflict in my own reading of that of what that3

understanding is. I don't see any problem with that at this4

point.5

And going back to my original then, and I'm glad I6

said it up front so now I'm absolutely clear, but that is clearly7

the hours of operation that are needed for the successful8

operation of this program; is that correct?9

MS. TAYLOR: That is correct.10

CHAIRPERSON GRIFFIS: Okay, and it is Monday11

through Friday which means Saturday and Sunday is not included.12

MS. TAYLOR: That is correct.13

CHAIRPERSON GRIFFIS: I like to state the obvious.14

Okay.15

MS. TAYLOR: I think it's important.16

CHAIRPERSON GRIFFIS: Other questions for members17

at this time? Okay, let's -- I'm just going to run down this.18

Let's just -- well, as the case is showing us, there is no19

opposition to this. This is, again, a minor modification. Is20

there anyone else here to testify in this case? I'm not seeing21

any indication. Okay.22

Office of Planning does recommend the approval of23

this. Office of Planning is here with a timely report.24

MS. THOMAS: Yeah.25
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CHAIRPERSON GRIFFIS: Do you want to just give us1

an abbreviated --2

MS. THOMAS: Mr. Chairman, good afternoon, Mr.3

Chairman, members of the Board. OP at this time would just like4

to stand on the record in this matter.5

CHAIRPERSON GRIFFIS: Great, thank you very much.6

We do have -- so have from the Department of Health, which also7

is in favor of this. We have ANC approval, everything seems to8

be incredibly in order in this. Anything I'm missing, Board9

members?10

VICE-CHAIRPERSON RENSHAW: Just a question. I11

looked back on 3129, modification of approved plans, which was12

cited here and under 3129.6, it states that no member shall vote13

on a request for modification of plans unless the member14

participated in and voted on the original decision or read the15

record". Does that pertain to us at all?16

MS. THOMAS: No, I don't --17

VICE-CHAIRPERSON RENSHAW: Are you sure? 3129.6.18

MS. THOMAS: Yeah, could you hold a second?19

VICE-CHAIRPERSON RENSHAW: And the original order,20

we understand is 1996?21

MS. SANSONE: That is correct.22

CHAIRPERSON GRIFFIS: Good for 10 years.23

MS. THOMAS: Mr. Chairman, I just need to ask if24

all members of the Board read the record.25
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VICE-CHAIRPERSON RENSHAW: I did not.1

MS. THOMAS: Okay.2

CHAIRPERSON GRIFFIS: All right, but Ms. Renshaw,3

let me just draw your attention, you read 3129.6, correct?4

VICE-CHAIRPERSON RENSHAW: Uh-huh.5

CHAIRPERSON GRIFFIS: But if we go to 3129.7,6

"Approval of requests for modifications of approve plans shall be7

limited to minor modifications that do not change material facts8

the Board relied upon in approving the application". So it seems9

to me Ms. Sansone, do you want to just give an interpretation of10

.7 because I read that to say that the Board can take up minor11

modifications and does not go to .6 which is the full blown.12

This clearly does not have material facts changed.13

VICE-CHAIRPERSON RENSHAW: Yes, but I read it as14

that we cannot vote on a request for a modification whether it's15

minor or major under 3129.6.16

MS. SANSONE: Mr. Chairman, I think there's some17

confusion in the notice. The application was filed it looks like18

on January 8th of this year and it was pursuant to Sections 3104,19

which is the special exception approval. And then in the20

alternative, and/or as a modification of an approved order --21

actually that section speaks to a modification of approved plans22

3129.23

It is a modification but it can be processed as a24

new application, a special exception and actually it would not25
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have met the six month time limit anyway for 3129.1

CHAIRPERSON GRIFFIS: Right, for a 96 order.2

MS. SANSONE: So it can be processed as a new3

application, if you have read the application the file that was4

provided to you, that should be sufficient in this case.5

VICE-CHAIRPERSON RENSHAW: Yes, I have but I wanted6

to bring it before the Board in case there was some action that7

had to be taken, just to clarify.8

MS. SANSONE: Mr. Chairman, I believe it would be9

adequate when the Board acts on this if it's clear that the Board10

is acting in a special exception approval and not a modification,11

so that 3129 is not referenced in the Board's order, that should12

take care of that problem.13

CHAIRPERSON GRIFFIS: Great, thank you very much.14

I think that's clear and that is why we have corporate counsel15

with us to make sure we're doing it right. So, there it is.16

Anything else we want to take up on this case?17

We've all been through it, read this. Everything is18

in here. I -- clearly, I think it's straightforward and proves19

the test of special exception. Any other discussion? Any closing20

remarks?21

MR. BROWN: Just one question, Mr. Chairman.22

CHAIRPERSON GRIFFIS: Sure.23

MR. BROWN: I would say that I would advise my24

client that they are still on the 10-year timetable that began to25
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run in 1996, notwithstanding this such that they have to come1

back in, in 2006. Notwithstanding the fact that this is2

considered a new application, my understanding is that the intent3

here would be that that 10-year review period is still viable for4

renewal.5

CHAIRPERSON GRIFFIS: That would be my6

understanding also and corporate counsel can speak to that.7

MS. SANSONE: Mr. Chairman, I believe that would be8

correct and the order would carry all the original conditions as9

well with the exception of this change that's being proposed.10

MR. BROWN: Fine.11

CHAIRPERSON GRIFFIS: Good. Okay, the last time,12

does anyone want to speak to this application in support or13

opposition? Okay, very well, then I would move approval of14

application 16844 of St. Columbus Episcopal Church which is the15

special exception to allow minor modification of a condition16

approved pursuant to a former BZA order allowing them to change17

the time for the child development center classes -- maybe I18

shouldn't say that in the motion.19

Well, we'll start that again.20

I would move approval of application 16844 for a21

special exception to allowed a changed time that the children's22

development center classes and programs can operate under Section23

205 at the premises 4201 Albermarle Street NW. I think the24

record is clear, the letters of support from the government25
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agencies and no opposition and this a BMR modification, I think1

it's strong and I encourage support. I'd ask for a second on2

this.3

VICE-CHAIRPERSON RENSHAW: Second.4

CHAIRPERSON GRIFFIS: Seconded, all those in favor5

--6

(Aye)7

CHAIRPERSON GRIFFIS: -- aye, opposed? We can8

record the vote.9

MS. BAILEY: The vote is recorded at five, zero,10

zero to approve the application. Mr. Griffis made the motion,11

Ms. Renshaw second. Mr. Levy, Mr. Hood and Mr. Etherly in12

support, summary order, Mr. Chairman?13

CHAIRPERSON GRIFFIS: I believe so, summary order?14

MR. BROWN: Would you like me to submit a summary15

order? Is that the question?16

CHAIRPERSON GRIFFIS: Are you requesting a summary17

order?18

MR. BROWN: Yes.19

CHAIRPERSON GRIFFIS: Good. So be it.20

VICE-CHAIRPERSON RENSHAW: Good luck with a very21

good program for the community.22

MR. BROWN: Thank you very much.23

MS. TAYLOR: Thank you very much.24

CHAIRPERSON GRIFFIS: Thank you. Have a great25
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afternoon.1

MS. TAYLOR: Thank you.2

CHAIRPERSON GRIFFIS: Okay, and I think we can3

proceed when staff is ready, to call the next case.4

MS. BAILEY: Application number 16843, of 800 8th5

Street, NW LLC pursuant to 11 DCMR 3103.2 for a variance for6

modification of approved plans pursuant to BZA order number7

16498, solely to allow for a reduction in the approved number of8

parking spaces under Subsection 2101.1 and 2117.4 in an under9

construction office building in the DD/C-3-C District at premises10

800 8th Street NW, Square 404, Lot 31. Please stand to take the11

oath.12

(Witnesses sworn.)13

MS. BAILEY: Thank you.14

CHAIRPERSON GRIFFIS: Good afternoon.15

MR. GLASGOW: Good afternoon, Mr. Chairman.16

Members of the Board, for the record, my name is Norman F.17

Glasgow, Jr. of the law firm of Holland and Knight representing18

the owner of the property in application number 16843, Helel,19

(phonetic) The Foundation for Jewish Campus Life. Here with me20

today are Mr. Aryeh Furst, Chief Operating Officer and Chief21

Financial Officer of Helel, sitting to my immediate right. Susan22

Turnbull, who is the project manager and Mr. Steven Shon who is23

going to be offered as an expert witness in land planning.24

The Board has accepted him as an expert witness25
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many times in the past and then also seated in the audience in1

the first row is Ms. Lisa Jackson, who is also with the firm of2

Holland and Knight.3

The nature of the application is for a variance for4

approved plans pursuant to a prior order of the Board to allow5

for a reduction in the number of parking spaces and also a6

variance for access to such spaces for an office building with7

some arts and retail uses located at 800 8th Street NW.8

With the permission of the Board, I'd like to9

present a brief opening statement before proceeding with the10

testimony of the witnesses.11

As set forth in the notice of the application, this12

property has been before the Board previously in BZA application13

number 16498 in which a number of variances were granted in14

connection with construction of the building, including variances15

from the number of parking spaces and the access requirements for16

the off-street parking. Therefore, the applicant believes that17

the only issue in this case is whether the proposed reduction in18

the number of spaces can be granted without substantial detriment19

to the public good and without substantially impairing the20

intent, purpose and integrity of the zone plan as embodied in the21

zoning regulations and map.22

So we think we've got one issue in this case23

involving a couple of parking spaces. The other two tests for24

variance relief, namely uniqueness and practical difficulty and I25
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would stress practical difficulty since this is an area variance1

case, have already been found by the Board to be met in the2

previous application.3

As will be testified to by the witnesses, we4

believe that we can meet this burden. Furthermore in summary5

fashion, this is an application as to whether or not under these6

circumstances it is appropriate for the Board to permit a number7

of -- permit a reduction in the number of spaces from a8

requirement in this situation with the configuration of the9

building as it is now, 17 spaces, to a layout of proposed 1410

spaces requested by the applicant.11

It is our understanding that the Board members have12

a copy of the statement of the applicant that was previously13

filed with this request. The Board members have a copy of the14

statement of applicant which is this document.15

CHAIRPERSON GRIFFIS: Yes.16

MR. GLASGOW: Yes, okay. All right, now just17

briefly proceeding with the statement of the applicant, no pages18

8 through 13 of the text, the applicant sets forth how the burden19

of proof for the variance requested has been met. Just quickly20

with the exhibits, Exhibit A is the order of the Board in21

application number 16498. Exhibit B is a DC surveyor's plat22

showing Lot 31 and Square 404 showing that the lot is only 47.3323

feet wide and in doing the math, the lot is only slightly more24

than 4,000 square feet in area.25
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Exhibit C is the Sanborn (phonetic) Atlas showing1

the subject site which is only a very small part of the square2

and is abutted by the U.S. Mint Building to the west and by the3

Greater New Hope Baptist Church building to the north. I4

understand that we do have a letter in support from Greater New5

Hope Baptist Church to this application and that should be in the6

record.7

Exhibit D is a zoning map. Exhibit E are8

photographs of the site which show how thin the building is as it9

fronts on Beech Street, NW. That's why the Board originally10

granted the variance from the access requirements, because you11

couldn't reasonably put a ramping system into this building.12

Exhibit F is a parking survey which was prepared by13

Susan Turnbull who has a background in urban planning and was a14

former chair of the Board of Zoning Appeals in Montgomery County.15

Exhibit G is a transportation survey which was also prepared by16

Ms. Turnbull. Exhibit H is the letter of support from ANC-2-C.17

Exhibit I is our plans for the site. Exhibits J through L are18

outlines of testimony of the witnesses.19

In addition, we understand that the Board has in20

its file a report from the Department of Public Works stating21

that there will be little or no traffic impact through the22

granting of the requested variance relief from that. DOT has no23

objection to the proposal. Certainly, the applicant agrees that24

a change in the number of parking spaces on the site as requested25
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by the applicant will have no impact on the surrounding street1

system, particularly when the subject property is located within2

one block of Metro Station and the new Gallery Place project3

which is proposed to have about 700 parking spaces.4

The subject building has a useable footprint of5

approximately 4,000 square feet per floor and it's only6

approximately 34,000 square feet in total size. When you7

contrast this with the neighboring buildings, which most8

immediately surrounded the entire subject building contains what9

would amount to one to one and a half floors of those buildings.10

So we have a very small building on a very small site.11

We also understand that Council Member Evans has12

written a letter in support of the application and that we have13

other letters in support that will be submitted from other14

surrounding property owners. In addition, just by contrast, if15

this site were located across the street in the C-4 District,16

there would be no requirement for any off-street parking as the17

site has an area of less than 10,000 square feet.18

If there are no preliminary questions on this19

application, I would like to proceed forward with the testimony20

of the witnesses.21

CHAIRPERSON GRIFFIS: Questions, Board members?22

Two quick things, do you want to -- rather than wasting a lot of23

time when we get into this, just clarify again, because there24

have been a lot of parking numbers thrown at us in terms of the25
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vault space parking, the existing -- from the existing1

application, I can count up a certain amount. What are you2

actually looking at right now. What's the current condition of3

zoned approved parking and what reduction are you looking for?4

MR. GLASGOW: Currently, the building would have 205

parking spaces, 10 on each level. The parking requirement at the6

time of the original application was only 18 spaces. It just7

happened to lay out to be 20, so that's what we told the Board8

that we had. It was a factual statement.9

Those spaces laid out 12 on the private property10

and eight in the vault space, all right, in the originally11

approved plan.12

CHAIRPERSON GRIFFIS: Okay, for simplicity sake,13

let's not count vault space or discuss it. And we'll throw that14

back on as icing because as you very well know, the vault space15

parking can't go to any sort of requirements.16

MR. GLASGOW: That's correct.17

CHAIRPERSON GRIFFIS: So let's start over.18

MR. GLASGOW: All right, there are 12 spaces on19

private property and our proposal would have, I believe, it's six20

on public property on private property. It's eight, I'm sorry,21

eight on private property.22

CHAIRPERSON GRIFFIS: Okay, so we're looking at six23

per level which is a total of 12. And what you're requesting24

now is a total of eight.25
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MR. GLASGOW: On one level.1

CHAIRPERSON GRIFFIS: On one level.2

MR. GLASGOW: Correct.3

CHAIRPERSON GRIFFIS: How do you increase one level4

parking by two?5

MR. GLASGOW: Because we have two spaces that are6

located in the drive aisle.7

CHAIRPERSON GRIFFIS: Right, and that was8

indicated.9

MR. GLASGOW: Right, that's shown on the plans.10

CHAIRPERSON GRIFFIS: Okay, 12 total. Okay. And11

then next and just a quick comment as it was actually also12

written in your submission but you've just stated it again, if13

this was across the street which is all well and good, but it14

isn't.15

MR. GLASGOW: That's correct.16

CHAIRPERSON GRIFFIS: So --17

MR. GLASGOW: That's why we're here.18

CHAIRPERSON GRIFFIS: Right, exactly. There it is.19

I'll try not to interrupt again.20

MR. GLASGOW: No, sir, that's fine. Next, I would21

like to proceed with the testimony of Mr. Aryeh Furst.22

MR. FURST: Good afternoon. My name is Aryeh23

Furst. I reside at 710 South Belgrade Road, in Silver Spring,24

Maryland. I am the chief operating officer and chief financial25
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officer of Helel, the Foundation for Jewish Campus Life, which is1

the largest Jewish campus organization in the world. Helel's2

international headquarters are currently located at 1642 Rhode3

Island Avenue, NW where we are renting space.4

The building has recently been sold which is5

forcing us to find newer space. Helel's mission is to provide6

opportunities for Jewish students to explore and celebrate the7

Jewish identity through its global network of 500 regional8

centers, campus foundations and Helel student organizations. The9

activities of the Helel International Center include educational,10

development, strategic planning, public affairs, community11

service, public relations, development and student program12

development.13

While these activities serve Jewish students and14

universities nationwide and worldwide, they also have a15

significant impact on the District of Columbia community. Helel16

and its international center will promote and protect the health,17

happiness and general welfare of students and faculty at George18

Washington University, American University, and Georgetown19

Universities and to a lesser extent on Jewish students at all20

District of Columbia universities and colleges.21

Helel purchased its building at 800 8th Street in22

January of 2002. Our decision to purchase the 8th Street23

building reflects Helel's conscious decision to locate in the24

District of Columbia rather than in the outlying suburbs and to25
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take advantage of the vibrancy and cultural richness of the DC's1

downtown area. In addition to the downtown location, the 8th2

Street location was chosen in large part because of its proximity3

to the Gallery Place Metro4

Station which is within one block of the site.5

The building will house Helel's international6

offices, a museum, an arts use facility on the -- on the first7

floor and which is all related to Helel's mission. Four8

affiliated Jewish organizations will lease space in the building9

until such time as Helel's needs expand to the extent that all of10

the office space is required.11

The building's ground floor's focus will be an arts12

pavilion. Helel anticipates that the museum would offer flexible13

space to host a wide variety of events, including sculpture,14

painting and multi-media exhibits, literary events, and poetry15

recitals, musical performances Judaea crafts and Helel16

receptions. Rotating exhibits would showcase the talents of17

professional artists as well as the work of students who are18

engaged in Jewish life through the arts.19

The building has two below grade levels. Helel20

proposes to use the lower below grade level to accommodate21

parking for staff members. The upper below grade level is22

proposed to be used to house a kosher kitchen, storage area, a23

mail room with a separate ventilation system and a community and24

fitness center. Recognizing the exceptionally small area of the25
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site and difficulty in providing the required number of parking1

spaces within the site's lot lines, the Board previously granted2

a variance from the parking and access requirements of the3

regulations.4

Helel seeks a modification of the approved plan so5

that it may accommodate some of the unique internal space needs6

for the kosher kitchen, community and fitness center and separate7

ventilation system for its mailroom on the upper below grade8

level. It would be extremely difficult to locate these uses on9

other floors because doing so would further reduce the already10

small floor plates for the offices' uses on these other floors.11

The minor reduction of parking and access that is12

required will not have any adverse effect on the surrounding area13

because our anticipated demands for parking in the building will14

be no more than six to 10 staff members. There is an abundance15

of parking available for daily users in the area and we know from16

our own internal survey most of our employees commute to work via17

public transportation and will continue to do so once the new18

building is opened.19

Many of our neighbors agree that the minor20

reduction in parking and access requirements we are requesting21

will not have any adverse impact. We have received letters of22

support from the Reverend Melvin G. Brown of the Greater New Hope23

Baptist church which is right next to our building, from SXT Real24

Estate, the Family Research Council, from Councilman John Evans25
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and the Advisory Neighborhood Commission 2-C.1

In conclusion, the international center will also2

help encourage a growing and balanced economy for the District by3

attracting additional visitors to the District. Many of our4

leadership and training programs will take place at the5

international center. These activities will bring students,6

professionals, leaders and others to the Washington area from7

around the nation and world attracting additional visitors and8

commerce to Washington.9

The downtown location within a four-block radius of10

the subway, convention centers and the MCI Arena will make this11

building an active participant in a vibrant community. It will12

introduce and strengthen the employees and visitors' awareness of13

the expanding resources of the District of Columbia and will14

through its development, encourage the expansion of economic15

activities in the area. We respectfully request your support for16

this very minor application.17

CHAIRPERSON GRIFFIS: Thank you very much, Mr.18

Furst. I think that underscores the importance and pertinence19

and frankly the support that this city has of your site, building20

and organization and we appreciate your stating that again for21

us. I think if you'll take just a few quick questions as their22

written submission understands, I'm going to call them D-1 and D-23

2 the furthest below, unless you want to make them P-1 and -- no.24

25
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The fitness center, mail room ventilation and the1

kosher kitchen, now, if I'm not mistaken in part of the written2

application there were two floors that were going to be sublet3

outside of the association. Is there -- can you speak to quickly4

and if I'm interrupting the flow of the entire presentation, you5

can tell me that and you can continue on. Otherwise I will just6

ask questions as they come up. Can you tell me why those would7

not be able to be integrated -- the fitness center on the upper8

floors?9

And also there was some -- there was some talk10

about security and you may be getting to that later on, so you11

don't need to address that now. And then the second piece of it12

is, I would hope that someone -- it's come to our attention that13

this also came before this Board in the year 2000 for hearing for14

variance on parking. And I don't know if any of you were15

involved in that application or that hearing and maybe we can get16

to the bottom of that because I understand it was for also a17

variance that had to do with parking, so we can kind of talk18

about some of the issues and how they've changed.19

MR. GLASGOW: We can address the one because the20

case in 2000 was to eliminate the parking all together, so that21

was different than what has occurred now, and it was just22

determined to withdraw that application at the time.23

CHAIRPERSON GRIFFIS: So the program issues weren't24

involved at that time.25
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MR. GLASGOW: No, because it was a different owner1

of the property. See, Helel just bought the property in 2002 of2

this year.3

CHAIRPERSON GRIFFIS: Okay.4

MR. GLASGOW: So there was one application that5

just never went forward.6

CHAIRPERSON GRIFFIS: Okay, so let's get back to --7

MR. FURST: Thank you. The reason we do not8

believe we can use the second and third floor, we are using part9

of the second and third floor for our own needs. We are only10

renting out -- we're only planning on renting out parts of those11

two floors and we believe that within the next few years, we are12

going to need to capture that space that's on the floor second --13

that's on the second and third floor that we're planning on14

renting out. So if we put anything else on that floor, we are15

precluding ourselves from any future growth space.16

We are fully max'd out in space in floors four17

through nine.18

CHAIRPERSON GRIFFIS: Okay, so the second and third19

are temporary sublease. They're obviously expansion space that's20

anticipated for the rest of the association and conceivably you21

wouldn't purchase a building that you'd grow out of fairly22

quickly. Okay. That's all I have. Any other questions? Back23

to you.24

MR. GLASGOW: I'd like to call the next witness,25
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Ms. Susan Turnbull.1

MS. TURNBULL: Good afternoon, Mr. Chairman and2

members of the Board. My name is Susan Turnbull and I live at 163

Royal Dominion Court in Bethesda, Maryland and I am here4

representing Helel, working as an in-house project manager for5

this move. I've working with Helel since 1992. I'm an interior6

designer.7

(Alarm ringing)8

CHAIRPERSON GRIFFIS: Hold on just a second. Why9

don't we check that?10

(Off the record at 1:57 p.m.)11

(On the record at 2:01 p.m.)12

CHAIRPERSON GRIFFIS: Okay, I don't think it will13

effect us for recording purposes and I don't think it will. Why14

don't we just continue and pick up where we left off?15

MS. TURNBULL: Okay, I have worked with Helel since16

1992, advising the foundation on furniture and space allocation17

and currently am involved in all aspects of this project. I18

actually have brought with me a copy of my resume for you to19

understand my background and what my knowledge base is. I am not20

asking to be made an expert in any field at this point because my21

background is both in urban planning and urban development as22

well as in interior design.23

I've used my background as the basis of an24

understanding of how to complete the transportation survey for25
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Helel's application. I personally contacted all 68 employees and1

received responses from every single staff member currently2

employed at Helel. Helel's employees include 23 District3

residents, 37 live in Maryland and eight live in Northern4

Virginia. These employees currently commute to 1640 Rhode Island5

Avenue via three modes of transportation; Metro, private car and6

walking.7

While the survey was conducted in February 408

employees were enrolled in the Metro speed pass program through9

Helel. This allows them to have that deduction taken out of they10

paychecks, which basically also reinforces our understanding that11

in fact, this is a real way of -- for them to be commuting.12

The chart included in the original application13

statement demonstrates that 15 additional employees are expected14

to participate when the move is completed. One reason for this15

is the addition -- for this addition of people using the Metro16

system is because it is a relatively new system at Helel and the17

anticipation is that those people that are currently working or18

possibly just using it four days a week, will add themselves to19

the program. They have also explicitly stated just that.20

Another mitigating factor is that currently the21

closest red line station is located three blocks away at Farrigut22

North and the closest blue -- orange line station is farther away23

at Farrigut West, a six-block walk. With the option of having a24

Metro stop one block from the office at 7th and H, with the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

114

Starbucks and a subway in between, many of our employees stated1

that they would enroll in the speed pass program once the move is2

completed.3

Driving to work has been extremely limited by Helel4

employees. Only six employees drive to work on a daily basis.5

One of these, for example, lives in Columbia, Maryland and6

because of the hours that he works, he finds it virtually7

impossible for him to commute in any other way. Only two of the8

employees have on site parking currently.9

They're located at the B'nai B'rith Building at10

1640 Rhode Island, which has only approximately 10 parking spaces11

within the entire building. The total number of periodic drivers12

is only 15 which varies from one time per month and I have13

documented that, to three times per week. One can easily assume14

that the proximity to Metro will also effect this transportation15

pattern with Metro being a more efficient option at 800 8th16

Street.17

Typically people will drive to work when they need18

to be there at a certain point and they're concerned or they need19

to be someplace else after work and this will give them another20

option having the subway so close. I also created and21

participated in the parking survey. I conducted that in February22

as well. I drove through the immediate neighborhood adjacent to23

800 8th Street and specifically stopped, spoke to the parking lot24

operators and those operators that I couldn't reach we had -- I25
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reached by telephone and what I found that my conservative1

estimate and I'm basing this on a conservative estimate because2

primarily I went from 8th Street east, 8th, 7th, 6th and I did3

not go in the other direction.4

So in a four-block radius, I found that5

conservatively there are 2466 parking spaces nearby. Of these6

spaces, 1,097 are available on a daily basis for daily users7

during normal business hours and I believe very frankly, that8

Helel's needs are so limited that I concluded that any periodic9

driver would probably park either at Pepco Doggett, the Doggett10

lot which is virtually across the street on 8th Street where11

there are 403 spaces of which 175 are available for daily users,12

or another easy alternative would be at Tech World which is one13

block away with an entrance on I Street where 403 spaces includes14

75 available for daily users.15

Actually, during my conversation with the operator16

of the Tech World Garage, I was also told that he is going to17

have additional spaces when his garage is completed that goes all18

the way through the 7th Street and the garage is going to have an19

additional 300 spaces. Currently, there's a surface lot at the20

corner of 7th and I that is only there temporarily that will be21

taken away once the building is built but that building will have22

300 -- that addition will have 300 spaces in there and, in fact,23

the Tech World operator was very enthusiastic with the notion24

that someone is moving nearby.25
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Currently Helel provides no parking for visitors.1

Helel's guests arrive via cab or Metro and this practice would be2

continued at the new location. As Mr. Furst has just explained,3

typically our visitors are people who are coming in from the4

campuses across the country and across the world. In fact, since5

they're out of town, they don't have cars. They would never be6

parking in our building.7

Current visitors to the B'nai B'rith Museum which8

is also located at 1640 I -- Rhode Island Avenue, arrive in9

public transportation and our arts pavilion is not anticipated to10

be a destination location just as theirs is not. It is our11

expectation that visitors will primarily be building guests,12

people who will be visiting the site as they're coming to our13

facility.14

In conclusion, I believe you can easily find that15

Helel's parking needs are minimal and that there will be16

virtually no impact on this community. I hope that the members17

of the Board will support this application for minor relief.18

Thank you.19

CHAIRPERSON GRIFFIS: Thank you very much. And a20

lot of what you were stating is what was just distributed today;21

is that correct, the site map?22

MR. GLASGOW: All of that should have been in the23

statement.24

CHAIRPERSON GRIFFIS: Oh, I'm sorry. I was going25
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very well with your presentation. I went right down but the1

numbers.2

MS. TURNBULL: I'm glad.3

CHAIRPERSON GRIFFIS: Well, get to that later.4

Okay, questions, Board members?5

MEMBER ETHERLY: Mr. Chairman. No particular6

question, just to say that the exhaustive work Ms. Turnbull had7

done, one Board member really appreciates the completeness of the8

parking survey and the snapshot of parking. So thank you very9

much for that. Thank you, Mr. Chairman.10

CHAIRPERSON GRIFFIS: One thing, I think Office of11

Planning brings it up also but in terms of the surface parking12

and you touched upon it a little bit. I mean, you look at the13

area and the way things are developing, if it continues most of14

those surface parking will be done away with. Perhaps of the low15

grade parking that's included in those, but it's hard to assess16

what the actual count will be long range.17

Also I think the surveying of employees is an18

excellent exercise but employees also change and so we have to19

keep that into consideration, unless of course, you were, you20

know, the Bright Commuters and Pedestrians of America21

Association, then we might be pretty much assured that that would22

stay current.23

MS. TURNBULL: Mr. Chairman, in fact, while the24

employees will change and that's clearly the case, the fact is25
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that most of the employees are young. This is typically their1

first job out of college. In fact, I think there are seven2

students -- seven employees who are described as fellows. The3

fellows have a one-year position with the Helel Foundation and4

more likely than not, they are going to be single, they are going5

to be living on a fixed, pretty limited income and will probably6

be -- will not have cars in the District of Columbia. That's the7

typical fashion of the people now. Those are the ones that walk.8

9

CHAIRPERSON GRIFFIS: Good, well, and I appreciate10

that. That's not to mean that you don't pay them enough that11

they can't afford a car.12

MS. TURNBULL: Not to say that at all.13

CHAIRPERSON GRIFFIS: Okay. Yes, Ms. Renshaw.14

VICE-CHAIRPERSON RENSHAW: Just a question for Mr.15

Glasgow or perhaps, Mr. Shire (sic). This is a modification of a16

pool of plans pursuant to DCA order 16498. Is that order still in17

effect?18

MR. GLASGOW: Well, the building was constructed so19

it's in effect, like the last case, this is a new application,20

you know, so there's no issue with respect to modification of21

plans that more than six months after because the building's22

there and was constructed.23

VICE-CHAIRPERSON RENSHAW: And then the order only24

goes until such time as the building is constructed or --25
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MR. GLASGOW: No.1

VICE-CHAIRPERSON RENSHAW: Because this is for two2

years that would take you to November of 2001?3

MR. GLASGOW: What it does is when you read the4

back of the order, it's telling you that you have two years to5

pull the building permit, file for a building permit, okay?6

VICE-CHAIRPERSON RENSHAW: Or a certificate of7

occupancy is --8

MR. GLASGOW: That's right. We filed for building9

permit, we built the building. So that building -- so that order10

is there, if you will. It wouldn't lapse under that provision.11

VICE-CHAIRPERSON RENSHAW: The parking that is12

mentioned in the application, 16498, to have fewer than the13

minimum number of required parking spaces, and to provide parking14

access by car elevator rather than an improved driveway, that is15

still in effect.16

MR. GLASGOW: That is still in effect, yes.17

VICE-CHAIRPERSON RENSHAW: But this order ends or18

expires on 11/3, 2001 --19

MR. GLASGOW: No, it doesn't expire.20

VICE-CHAIRPERSON RENSHAW: It doesn't expire.21

MR. GLASGOW: No.22

VICE-CHAIRPERSON RENSHAW: Because it's under the23

Siegal.24

MR. GLASGOW: Right, it's been built. We pulled25
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the building permit, the building is built.1

VICE-CHAIRPERSON RENSHAW: Thank you. Just wanted2

to check.3

MR. GLASGOW: Sure.4

VICE-CHAIRPERSON RENSHAW: Ms. Turnbull?5

MS. TURNBULL: The other thing I just wanted to add6

just briefly that we purchased the building in January of this7

year. There is a core certificate that was given for that8

building and that was granted in December. No certificate of9

occupancy has been applied for because we are now in the process10

of doing the interior renovation.11

CHAIRPERSON GRIFFIS: Okay, on the original order12

in '99 were you contract purchasers on this?13

MR. GLASGOW: No.14

CHAIRPERSON GRIFFIS: Not even in the picture in15

'99.16

MR. GLASGOW: No.17

CHAIRPERSON GRIFFIS: Okay, and I think Ms. Renshaw18

brings up a very important point. I probably should have said it19

at the very beginning but this is clearly a variance for parking20

which is a whole new case, a whole new building. The order does21

hold with the land so that once the building is built, we don't22

require the rear yard which actually was exempt in the previous23

order among other things. Okay.24

MR. GLASGOW: I'd like to call Mr. Steven Shon if25
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there are no other questions.1

MR. SHON: Good afternoon, Mr. Chairman, members of2

the Board. For the record, my name is Steven E. Shon, the3

Director of Zoning and Land Use Services with the law firm of4

Holland and Knight. You have before you an outline and I will5

hit what I think are the important points in that.6

MR. GLASGOW: Excuse me, but you were offered as an7

expert witness; is that correct?8

MR. GLASGOW: Yes, he was offered as an expert9

witness.10

CHAIRPERSON GRIFFIS: Okay, well, just as a matter11

of formality, we'll --12

MR. SHON: I thought I had a standing exemption or13

something like that.14

CHAIRPERSON GRIFFIS: No, you don't have -- you15

didn't purchase the five-year card that gets you --16

MR. SHON: I thought I did.17

CHAIRPERSON GRIFFIS: -- in without discussion.18

Any concern on -- of course, we have exceptions to him as an19

expert witness, previously and we have his credentials on20

numerous files on the record. So I would grant that expert21

witness status to Mr. Shon and ask him to continue.22

MR. SHON: Thank you, Mr. Chairman. One of the23

things you don't find attached to my report is a good aerial24

photograph because I don't have a good one because the area has25
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changed so much since the last one that I was able to get. I1

know Mr. Jackson, in the OP report has a 1999 photo. The best2

one I could get was 1995. I didn't think it was even worth3

putting in because so much has changed since then.4

Even the 1999 photo doesn't represent the true5

condition in the neighborhood as Arthur had to white out or X6

over a bunch of sites because things have happened since those7

photographs were taken. This site, of course, is located at the8

intersection of 8th and H Streets NW. It's on the northwest9

corner of the intersection. The key factor about this site, as10

Mr. Glasgow eluded to earlier, is the size of the site. It's11

only a 4,000 square foot site. It has only 47 feet of frontage12

on H street and 85 feet of frontage on 8th Street.13

And it has on it a recently constructed building,14

as Ms. Turnbull has just referenced, not even completed on the15

interior yet, with an area of about 34,000 square feet in the16

building for office use and arts assembly and display and17

exhibition use on the first floor. The property could be18

described as being in the Gallery Place area on the edge of19

Chinatown, downtown but we all know what that area is and that20

there's been substantial new office development in that area in21

recent years.22

Just a few of those examples, the office building23

occupied by the U.S. Mint on the east side of 9th Street between24

H and I which abuts the site on the west side, the American25
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Public Health Association office building at the corner of 8th1

and I, the new office building directly south across H Street at2

799 9th Street and then immediately south of that, the new office3

building for Pepco's headquarters and then the new office4

building at the southwest corner of 9th and H Streets which5

includes the old Victor Building and is now occupied by the6

Simsonian Institution. All of those are major new office7

developments in this area.8

The existing zoning of the site is DDC-3C and I9

have set forth those requirements on page 3 of the outline. As10

Mr. Glasgow indicated, this building was built pursuant to relief11

granted by the Board. It is a nine-story building with about12

33,880 square feet. As approved by the Board in the prior13

application, there were supposed to be two levels of underground14

parking with six spaces on site on each level on the private15

property, four spaces on the vault on each level for a total of16

10 spaces on each level or 20 in the building total.17

What we are here seeking is to take, as the18

Chairman described it, the B-1 level and devote it to other uses,19

leave the B-2 level available for parking. That would result in20

eight spaces on the private property, six more in the vault, for21

a total of 14. With the configuration of uses that are now22

proposed for the site, the requirement would be 17 spaces rather23

than 18. We had some reduction in retail uses from a prior24

application and we now have 17 spaces required and we would25
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provide eight on the private property and six in the vault.1

We also continue to need the variance and2

accessibility requirement because the regulations require that3

access be directly from a driveway or aisle, and of course we4

have two reasons why we don't meet that here. One of them is the5

cart elevator because the site isn't big enough for ramp down to6

get to those lower levels, and second, is that we would have7

stacked parking in the aisle in part in order to get the 148

spaces.9

In the previous application, Number 16498, the10

Board granted relief in a number of areas but included in those11

areas were relief, I almost want to say identical, but12

substantially similar to the relief that is being requested here.13

We asked for a variance for the parking requirements and we14

asked for a variance from the accessibility requirements.15

So what we are seeking is, the same relief that was16

granted the last time and what we are doing is offering a17

different solution as to how we would provide parking on the18

site. Do you want to jump in there or just keep going? Okay.19

On the bottom of page 4 and the top of page 5, I've20

set forth a citation of the standards for variance from the21

statute and regulations and then let's talk a little bit about22

compliance with those standards. It is of great significance to23

me that the Board has already found in the previous application24

that the site is effected by an exceptional condition in granting25
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that application and there are no changes to the essential1

conditions which qualify the property for the granting of that2

variance in the first place.3

So since a variance runs with the land, given that4

the Board in the issuance of the summary order determined that it5

had required the applicant to meet the burden and the applicant6

had met its burden, there is no change as to the exceptional7

situation of the property. There is no change as to the8

practical difficulty that results from that exceptional condition9

on the order. So what we are then left with is the question of10

whether the parking arrangement as proposed by the applicant in11

this case would have a substantial detriment to the public good,12

which is the third point of a variance test.13

Whether 14 spaces on one level, including the wall14

spaces is adequate for you to determine that there will be no15

detriment to the public good. As we've said before, the16

previous approval was 20 spaces on two levels. We have 14 spaces17

on one level, 17 spaces are required. The difference between18

what we propose to provide and what the regulations would require19

is three spaces. This building and this use are relatively small20

contributors to parking in this neighborhood. If you compare21

this to the size of the other office buildings, if you compare it22

to the size of the two convention centers, new and existing, if23

you compare it to the impact of the MCI Center, if you compare it24

to the size of the new Gallery Place project, this building is a25
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drop in the bucket, literally.1

As you have heard before, the parking and loading2

demands for this owner of this building are extremely small. The3

survey of existing Helel staff indicates that less than nine4

percent of them drive to work on a daily basis, that the average5

parking accumulation is for an additional four spaces, so that6

gets you from six to 10.7

If you assume that we needed some margin of error,8

we've got an additional four spaces that provide for that margin9

of error. If you assume that there is some turnover in staff and10

that some people would begin to drive where they don't drive now,11

notwithstanding the fact that we have better access to transit12

and more complete transit access given the stations at both13

Gallery Place and Metro Center, which give you access to every14

one of the city's five subway lines within a very short distance15

whereas compared to the existing situation, you have access16

basically only to the red line, we think that the likelihood is17

that there would be less demand for parking rather than more but18

even if we're wrong about that, even if we say in the turnover in19

staff, more people would drive and drive now, we've got that20

extra margin of error of those four spaces that would accommodate21

that additional increase in the number of people who might drive.22

23

That does not take into account the number of24

parking spaces that exist within the immediate area and if you25
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look at three garages, not lots now, but garages that are there1

and are likely to remain and are not going to be redeveloped,2

within one block, within about 400 feet, there are 1,750 spaces3

of which about 485 spaces are currently available on a daily4

basis. So when you take that and add it to the demand that can5

be accommodated within the building, I don't believe and we don't6

believe that there is any reason to be concerned that the people7

who might drive to this location could not find a place to park.8

I conclude therefore, that the requested variances9

are area variances and the showing that is required for an area10

variance is that compliance would be unnecessarily burdensome,11

and that's a quote out of the Palmer case which is the leading12

case in the District of Columbia Court of Appeals distinguishing13

between use and area variances. The subject property is effected14

by exceptional conditions.15

The Board's already granted the same variances for16

the subject property, basically for a different allocation of the17

space within the building, which was then proposed and is now --18

as Ms. Renshaw has been through, is existing and the variance19

continues. The strict application of the regulations would20

require an extra level of parking for which this owner has no21

use. And conversely, it prevents use of the space for purposes22

which would be beneficial to this owner, clearly resulting in an23

unnecessary burden on the owner. I believe that variances can be24

granted without substantial detriment to any surrounding25
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properties and I believe the application should be granted.1

CHAIRPERSON GRIFFIS: Thank you. Okay, let's go to2

your parking calculations. Would it be your assumption in the3

last order when they came up for variance that the reduction of4

parking by proximity to the Metro station would have been5

included in that?6

MR. SHON: It was.7

CHAIRPERSON GRIFFIS: It was. So what you've8

indicated is that 17 would be required for this building's square9

footage including the variances that were approved in the past,10

correct?11

MR. SHON: Notwithstanding the variances, 17 spaces12

is the number that would be required if this building were built13

-- well, as this building is proposed to be used today.14

CHAIRPERSON GRIFFIS: Right. And then you indicated15

that it were providing 20 spaces on two levels. Did I hear you16

correctly?17

MR. SHON: That's correct. There are 10 spaces on18

each level, six on the private, four on the vault on each level.19

CHAIRPERSON GRIFFIS: Okay. And just to reiterate,20

the 20 is not actually -- as we indicated the vault space not21

counted to the 17 required.22

MR. SHON: If we had 20 spaces, we wouldn't have23

needed a variance.24

CHAIRPERSON GRIFFIS: Right.25
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MR. SHON: We were providing, in effect, 12 spaces1

which is why we needed a variance from the 18 then. We're2

providing eight on the private property compared to 17 now3

required if you want the comparable number. If we could have4

counted the vault space, we wouldn't have needed that variance.5

CHAIRPERSON GRIFFIS: Right. Say that last part6

again.7

MR. SHON: In the first application, in the earlier8

application, 18 spaces were required.9

CHAIRPERSON GRIFFIS: Right.10

MR. SHON: Twelve were provided on the private11

property.12

CHAIRPERSON GRIFFIS: Uh-huh.13

MR. SHON: But the offset to that was eight14

additional were provided in the vault.15

CHAIRPERSON GRIFFIS: Right.16

MR. SHON: In the subject application, 17 parking17

spaces are required under the regulations. Eight are provided on18

the private property and six can be provided in the vault.19

CHAIRPERSON GRIFFIS: Right. I follow that but I'm20

a little confused so I'm just assuming others are with me. Okay,21

now the other piece that I want to have you address and I'm not22

sure if you can answer directly, but it is a little odd for, I23

think, this Board to hear the basis of a precedent of a previous24

order on the same property and a lot of what you're laying out25
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here is exactly what that is.1

What you've given us is because we've decided that2

this has exceptional situations conditions, all the tests. We3

have basically a precedent of an order that is directly tied to4

this building. Now, I know it's a little bit of semantics that5

we're talking about here in terms of yes, as that test for area6

variance went to the land, clearly the land -- well, maybe not7

clearly, but you are testifying that the land has not changed.8

MR. SHON: It has not.9

CHAIRPERSON GRIFFIS: And it still has that10

exceptional narrowness and it's small. It certainly is unique in11

the surrounding area, but I want to bring that up because I think12

it's a little bit of a stretch and we may need to delve further13

in that and into the specifics, specifically practical difficulty14

I would say. Do other Board members concur or have direct15

questions to that?16

VICE-CHAIRPERSON RENSHAW: Other than to say I17

would agree with you, Mr. Chairman.18

CHAIRPERSON GRIFFIS: Okay, because if you take it19

to one other logical direction, one might say, yes, the variance20

was brought before the Board before. It met the burden of proof21

and it was granted the variance and the parking is what it is.22

So now why and how do we take the same practical difficulty and23

say, well, the first one was essentially wrong or just didn't,24

you know, get enough?25
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MR. SHON: I don't think we're saying it's wrong at1

all. I mean, if we had come in, in the first place, and said2

this site is so small and so tight that we could not have3

provided any parking at all, okay, that can't ramp down, I think4

everyone would agree to that. The only way you can get down is5

in this case with the elevator which in and of itself required a6

variance.7

But if we had said, no, we can't do that, and8

here's our basis for a variance, that the size of the site, the9

practical difficulty in terms of the expense of having to do the10

elevator, and the difficulty that that creates, an operational11

situation for the applicant, and we've got all this other parking12

in the neighborhood and we really don't need to have 10 more13

spaces in this building or 17 or 18 more spaces in this building,14

the Board would have to have decided, could that justify a15

variance?16

And I think if that had been the case, I'm17

speculating because none of us were in that position, the issue18

probably would have been can this building survive without any19

parking, not is there not an exceptional situation, because I20

think everybody accepts the fact that there is, and not that that21

doesn't create a difficulty for the owner because regardless of22

whether this was Helel or the prior owner, that difficulty would23

have been there. The question was, could we sustain an24

application that had no parking.25
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And what we came back with in consultation with the1

prior owner was we said, let's see if we can make this garage2

elevator work because it's the only way to get down there and if3

you can do that, then you can get a certain number of spaces4

there. The size of the site hasn't changed. The difficulty in5

trying to get parking below grade and comply with all the other6

requirements of the regulations hasn't changed. So in my view,7

parts 1 and 2 of the test are still valid as far as the Board is8

concerned looking at this application and I don't want to9

belittle the fact that I have gone through in this and talked10

about what the exceptional situation is and what the practical11

difficulty is.12

I sort of -- I didn't talk about it because I13

thought that was implicit and inherent in the findings that the14

Board made before. You could not have granted the prior15

application unless you had made that finding. And16

notwithstanding the fact that you issued a summary order, the17

summary order says, you made us prove that. I say "us", because18

I was not a witness in that case, but you made the applicant19

prove that in the prior application and that's what the order20

recites. So the Board was satisfied that the applicant met its21

burden.22

We're seeking essentially the same variances on the23

same facts except for the fact that instead of proposing to24

provide well, 20 depending on how you count it on two levels,25
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we're providing eight and 14 on one level and I think that1

focuses an issue squarely for the Board. Can you find on that2

set of facts that that number of parking spaces would not be3

detrimental to the purpose and intent and integrity of the4

regulations.5

And I think that what we're trying to say is, based6

on the requirements that this particular building would generate7

for parking and I won't say given the current owner but almost8

without regard for the owner because a lot of those facts don't9

matter as to the owner, you still have Metro there, you still10

have the availability of parking in the neighborhood and those11

things aren't going to change.12

So even, again, if you take a lower modal split13

that what Helel has not, Helel is the owner and the applicant14

here, but if you took some other purchaser of this property at15

some point and said, okay, maybe they'll have -- instead of16

having 91 percent modal split, they'll have only 80 percent modal17

split or 75 percent modal split which gets to be more typical of18

what downtown office buildings with close proximity to Metro have19

as traffic engineers have demonstrated in other circumstances,20

you still have enough parking to satisfy what is a reasonable21

parking demand for that building in that circumstance.22

CHAIRPERSON GRIFFIS: Okay, I follow that. But I23

still go back to the fact that the original variance case would24

have been the practical difficulty of providing parking, right,25
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and it's been now proven that parking through the variance and1

the reduction in numbers, it's been provided for. So I'm with2

you on the site and the square footage and certainly a ramp would3

take up the entire site and there would be no parking, but I4

still think that there needs to be -- maybe I'm the only one that5

needs the help on this but a little bit more I'm talking about6

how now looking at existing parking and parking levels and access7

to the parking, how the practical difficulty of -- what the8

practical difficulty is to remove that.9

MEMBER ETHERLY: If I hear the applicant, and I10

know Mr. Hood wants to get in this, it sounds at though to an11

extent the practical difficulty is they don't need that space and12

the question for us is, is that suitable rationale for practical13

difficulty but I think that's where you're going at, Mr.14

Chairman.15

CHAIRPERSON GRIFFIS: Yeah, I just -- clearly, I16

strongly feel that there is a big difference between the original17

variance that set the parking levels and how it should be18

accessed and now what we're looking at is a reduction of existing19

parking space.20

COMMISSIONER HOOD: Mr. Chairman.21

CHAIRPERSON GRIFFIS: Did you have something? I'm22

sorry, Mr. Levy. You're next.23

COMMISSIONER HOOD: Mr. Chairman, I'm more confused24

than you are. I'm sitting here listening. I wanted to listen25
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and I haven't said anything but I remember this case and maybe1

Ms. Bailey can help me but I remember there was a car elevator2

and Mr. Shon helped me with it when he was talking about the3

elevator for the car. And at that time, and I'm looking at the4

order and I don't see my name here, so I'm trying to figure out5

what happened her.6

Ms. Reid, Ms. -- who else was it, Mr. Gilrey7

(phonetic), Ms. Southwell (phonetic) voted on it. So in between8

that I think that it had come before us again, am I correct? Ms.9

Renshaw, I think you and I heard that case with the car elevator.10

MR. GLASGOW: Yes, that case was withdrawn. There11

was a case that --12

COMMISSIONER HOOD: Actually, we heard the case.13

We heard it.14

MR. GLASGOW: You heard it, but it hadn't been15

decided.16

COMMISSIONER HOOD: Okay.17

MR. GLASGOW: And it hadn't been decided and it was18

withdrawn because by the time that it was getting ready for a19

decision, the excavation or construction schedule was such that20

the car elevator and everything was being done in any event.21

COMMISSIONER HOOD: So the car elevator then is off22

the map with the --23

MR. GLASGOW: No, it's there. It's physically24

there, right, and when we looked at the burden of proof in this25
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case in proceeding forward with this application, it says a -- it1

says, "unduly burdensome on the owner". And what we are seeing2

and this is where the Board, in our view, needs to come to grips3

with the issue is we believe that we have shown and demonstrated4

through the evidence that a second garage level is not needed by5

this property owner so why would you force this property owner to6

use a space within its building for a purpose it has no need for?7

We believe that that is appropriate under the8

Palmer case. We also have looked at the other regulations and we9

think that the proximity of the construction of the building10

doesn't have anything to do with this. I've represented many11

clients and Mr. Shon has some copies of some orders, where I've12

gotten FAR variances, several of them in the C-2-C District,13

where we have gotten an FAR variance over the one and a half FAR14

to finish off a second floor, an entire second floor, for15

commercial purposes under a way that this logic can be taken,16

none of those cases should ever be granted and the Board has17

granted a series of those type of cases over time because of18

mixing of uses on a floor and all of those type of things.19

So we have looked at that. We have also looked at20

given the nature of the owner because the variance clause21

specifically ties to the owner of the property. The case of22

National Black Child Development Institute where it talks about23

the Court reading the criteria for the variance clause and this24

was for a use variance, so we're saying for an area variance,25
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there's even more flexibility for the Board, initially the Court1

read the first two criteria that require that the hardship2

justifying a use variance was to rise from the nature of the land3

itself and we're saying in this case we have the nature of the4

land itself with respect to the practical difficulty and with5

respect to the uniqueness and then it says, factors extraneous to6

the land may be considered in determining existence of hardship.7

And so, of course by implication, if you're going8

for a higher burden of proof, the lesser would be included and9

then it also says in finally, in Monica (phonetic) we permitted10

the BZA to apply a more flexible standard for determining11

hardship when a public service or a non-profit entity is the12

applicant. I guess we want to make sure that we have that on the13

record but I would ask Mr. Furst, would you please confirm to the14

Board that Helel is a non-profit organization?15

MR. FURST: Helel, the Foundation of Jewish Campus16

sites is a not for profit organization.17

CHAIRPERSON GRIFFIS: So it's organized under 501 -18

-19

MR. FURST: 501(C)(3).20

CHAIRPERSON GRIFFIS: Okay.21

MR. GLASGOW: When you start taking a lot of those22

aspects together and what it is we've shown to the Board. I23

don't think that there is any study or survey that exists that24

says that there is any adverse impact by the nature of the relief25
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that is requested. In fact the Department of Transportation has1

said from a transportation standpoint, there will be little or no2

parking impact generated by this project. Accordingly, DOT has3

not objection to the proposed modification.4

So we think that there is a substantial amount of5

effort that there is no substantial detriment to the public good6

through the granting of this application. We have shown that7

there is a practical difficulty to the owner of the property8

following the variance clause to force us to provide a second9

garage level within the building that may have no use for it.10

And so we believe that that is what the -- what the Board can11

deal with and also we'd also say that with respect to the -- and12

this has been discussed with the applicant, we don't have any13

issue with respect to the Board having a condition to its order14

that this area variance, okay, as opposed to a use variance,15

which was the case with National Black Child Develop Institute.16

That they can -- that the Board can impose conditions that would17

limit this use to Helel and the two floors that they have for18

expansion space with the related entities as is proposed at this19

point in time.20

In that order, once again, I'll quote, it says, "We21

do not hold that the Board may never impose conditions in22

granting a variance", and then also the Court -- and this is a23

case that was remanded for Board proceedings, I know we do have a24

lawyer on the Board, the Court is sort of saying, listen, if you25
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want to do something like this, and quoting again, "We reserve1

judgment, however, regarding generic conditions such as might2

limit the variance granted here and it's transferred to the NBCDI3

for any similarly situated non-profit organizations", so you can4

-- the Court, I think attorneys will agree that they're telling5

you, if you want to limit one, you do it that way. You don't6

specifically limit it to Helel. What you say is Helel or any7

similarly situated non-profit organization.8

And so because I think it is clear and I agree with9

the question by the Chair, that you know this organization may10

have no adverse impact with respect to the traffic and how do we11

make sure that that doesn't significantly change in the future.12

I think the Board can deal with that issue.13

CHAIRPERSON GRIFFIS: Okay, Mr. Levy.14

MEMBER LEVY: It seems to me that this whole15

discussion of reduction in the number of parking spaces goes16

directly to the issue of detriment to the public good. The17

argument that the applicant is making in terms of practical18

difficulty have more directly to do with the use of the space19

above, the floors above and the need for additional space for the20

kosher kitchen and the gym and the mailroom.21

And I think the Chair asked the question of -- or22

someone asked, one of the Board members asked the question of why23

are you not using the additional space above that's extra that's24

being leased out. I'd like to hear more on that.25
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MR. GLASGOW: I think that the testimony was that1

we bought the building with expansion space. I've never known2

any single occupancy user to buy a building that they exactly fit3

into. You deny yourself any -- over time, most organizations4

generally grow or die in some fashion, and so I've never5

represented a single occupancy tenant that has bought a building6

that has precisely the number of square footage that they occupy7

today. They always want to have some expansion space and the8

users that were moving in with Helel are users that they already9

are in the B'nai B'rith building with, so it's not like they10

don't have any experience and know exactly who they are.11

MEMBER LEVY: I mean, it sounds like they have12

purchased the building then that doesn't have the required13

expansion space because the application is to expand into the14

parking garage. They purchased a building now that is too small15

for the needs if the plan was to have two floors of tenants and16

they need to expand into a parking space.17

MR. GLASGOW: Well, I think that there's a18

definition there. There's a use of a floor within a building19

that the organization can use and reasonably use for a purpose20

when to devote it to another purpose is something that they don't21

need. I mean, obviously, if the Board denies the application,22

that level of parking will sit there. But Helel has no need for23

that space. I think they've demonstrated that they do not have24

any need for that space for use as a parking garage and we25
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believe that it is unduly burdensome to tell somebody well,1

because a prior owner constructed it that way, and you bought a2

building to stay in the District of Columbia, of which buildings3

in the 30 -- single entity buildings in the 34,000 square foot4

range, to have your own building in the District of Columbia, the5

downtown area, are scarcer than hen's teeth.6

It is extremely unusual to find a small building7

like this to purchase. And to say that -- we believe that we8

have shown that to make them devote that space for a use that9

they have no need for is unduly burdensome on the applicant as10

set forth in the Palmer decision.11

MEMBER ETHERLY: Mr. Chair, let me probe a little12

bit on this issue of exceptional condition or practical13

difficulty. In the submission of the applicant dated February14

26th, you also note that there are some security considerations15

that relate placement of your mail facility and some other items.16

Could you speak a little bit to that, obviously, without17

necessarily going into great detail but you speak once again,18

about some concerns from a security standpoint, your mail19

processing, the need for a ventilation system.20

MS. TURNBULL: Absolutely, absolutely. This21

parking garage will never be used for public parking because of22

security concerns. The Helel Building at 800 8th Street will be23

the only office building in the Washington area that will24

specifically be noted as a Jewish building on its exterior. It25
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is the only building that is exclusively going to be used by1

Jewish organizations which, including Helel, are international2

Jewish organizations.3

The B'nai B'rith building where all of these4

tenants are currently located, does not have street parking,5

meaning the public parking meters have been covered since6

September 11th. We have had periodic, almost daily additional7

support from the DC police department in that current building8

since September 11th to go along with the parking.9

Every time a new comments come from the U.S.10

Government, they are specifically directed as well to the B'nai11

B'rith Building and we anticipate that same kind of close12

relationship with the DC police. In addition to those two items,13

we also at the B'nai B'rith, the employees of Helel, many of whom14

worked originally for B'nai B'rith, a couple of them were also15

employees of the B'nai B'rith when the B'nai B'rith Building was16

taken over in the late 1970's and because of that, there is a17

real concern about security.18

We spent three and a half hours yesterday meeting19

with a security consultant to talk about additional electronic20

security. The building is going to have --21

(Alarm goes off.)22

CHAIRPERSON GRIFFIS: Good timing for this23

experience.24

MS. TURNBULL: Exactly, scary. The building is25
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going to have a locked front door. Every employee will be1

wearing an ID. Every visitor will be given a pass. The2

elevators are going to be regulated by the -- by our guard3

service. So in essence, basically, this is going to be a lock-4

down building. Because of that, it is clearly the case that5

there will be limits on the parking.6

MEMBER ETHERLY: If I could, let me pick up on two7

strands that emerged from your comments, one; have you gotten any8

kind of indication as to what may happen -- I'm taking a look at9

some of the pictures that are attached in the Appendix, I believe10

Exhibit D portion of the submission or actually maybe Exhibit B.11

Has there been any conversation with DCMPD or DDOT regarding12

removal of any of the public metered spaces that may border the13

building.14

MS. TURNBULL: Actually --15

MEMBER ETHERLY: That's number 1 and then number 2,16

maybe more specifically, have you gotten any specific guidance --17

excuse me, have you gotten any specific guidance from DCMPD18

regarding the feasibility of having public parking?19

MS. TURNBULL: We actually have not asked because20

we made the decision not to have public parking and also if you21

look at those -- that photo, there are no parking meters22

currently in front of the building. The parking meters were23

removed when the building was constructed. We are planning to24

meet with the Public Works Committee to ask first of all, for the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

144

loading zone to be extended and that there not be public parking1

in front of the building.2

MEMBER ETHERLY: Okay.3

VICE-CHAIRPERSON RENSHAW: Would you go through4

that again because we had an issue, Mr. Glasgow will remember5

this and Mr. Shon, about meters? Remember at the last hearing6

what we did? I remember. There was a concern of the removal of7

meters in the downtown because downtown parking is so difficult.8

Now you're saying that the parking meters that were removed when9

the building was constructed have not been replaced nor would you10

want them replaced?11

MS. TURNBULL: We would actually prefer that they12

not be replaced, but we have had no discussion with DC government13

about the meters. I was just pointing to the fact that they're14

not there. The other recognition -- another point to go along15

with this is that there is an alley between the church and the16

building and that alley is going to have cameras located on it,17

not only for our purposes but for the U.S. Mint and the U.S. Mint18

is virtually surrounding us and it's adjacent to us.19

MR. GLASGOW: I think, Ms. Renshaw, what you may be20

recalling is that when we had the variance for the off-street21

loading, we said we would be applying for a loading zone in front22

of the building, which would still be taking place.23

VICE-CHAIRPERSON RENSHAW: We discussed at that24

time about double-parking I remember because there was no cut-in25
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on the sidewalk. That was another issue that we brought up.1

Remember that?2

MR. GLASGOW: That part I don't remember. I3

remember any time I request a loading variance, I always make4

sure to say and we're going to be requesting a loading zone in5

the front of the building. It's in that context that I recall6

it.7

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, if I could8

just pick up a minute on -- I'm glad that Mr. Etherly asked you9

questions about no parking in the building and you were able to10

elaborate on the security nature of your building but I did want11

to go back to the statement that the building will have a12

community fitness center and we've got a first floor museum for13

art and literary and music and receptions.14

Now, is that -- are those private functions and is15

the fitness center actually a private one --16

MS. TURNBULL: The fitness center will only be for17

building employees and no one else, that's number --18

VICE-CHAIRPERSON RENSHAW: So it's not for the19

community.20

MS. TURNBULL: It's not a community. It's21

community meaning the Helel community and there is a lounge that22

is adjacent to it. The lounge, we call a common college analogy.23

As far as the museum is concerned, the museum will be operated24

almost exactly to the way the current B'nai B'rith Museum is25
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operated which is in a secure building and we anticipate the1

additional activities to be related to students and when people2

will be coming to the building they will be checked through our3

security system.4

VICE-CHAIRPERSON RENSHAW: Just to review in my own5

mind, if this property is sold, if we granted the variance and6

the property say in a year were sold for whatever reason, do we7

then revert back to the original parking requirements?8

MR. GLASGOW: I think what we're suggesting is you9

can put a condition on that --10

VICE-CHAIRPERSON RENSHAW: That is what you have11

suggested.12

MR. GLASGOW: Yes, right, that's correct. And so13

then if that new owner is not of the same genre as Helel is, they14

would have to come back.15

CHAIRPERSON GRIFFIS: And work out the construction16

in B-1 level.17

MR. GLASGOW: That would be their issue. Well, we18

believe that Helel is going to be in this building for a long19

time. Otherwise we wouldn't offer the condition.20

CHAIRPERSON GRIFFIS: Okay. Any other questions at21

this point? Okay. That seems to be your entire panel.22

MR. GLASGOW: That is the entire panel.23

CHAIRPERSON GRIFFIS: We're through step 1, five24

more to go. Okay.25
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MEMBER ETHERLY: Mr. Chairman --1

CHAIRPERSON GRIFFIS: Yes.2

MEMBER ETHERLY: -- one final question of Ms.3

Turnbull. Coming back to your parking survey, you note that you4

have 15 other periodic drivers based on your current employee5

makeup. Let's say there's no significant change in terms of your6

employee makeup, where would you anticipate those additional 157

periodic drivers -- would the expectation be that they would to8

any combination of the other facilities in the vicinity of the9

building?10

MS. TURNBULL: That's exactly the case. They would11

go to public facilities. Additionally, when I say they're12

periodic, I extrapolated the statistics and determined that we're13

talking about four additional drivers on any given day a month.14

MEMBER ETHERLY: Thank you. Thank you, Mr.15

Chairman.16

CHAIRPERSON GRIFFIS: Why don't we proceed to the17

Office of Planning report? I think it will bring even more light18

to this. We welcome our Office of Planning representative, Mr.19

Jackson.20

MR. JACKSON: Thank you, Mr. Chairman. My name is21

Arthur Jackson with the Office of Planning. Before you, you have22

a copy of the Office of Planning report. I have one other23

exhibit I'd like to distribute to you. I was wondering if24

there's an additional copy you could give the applicant. It's a25
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map showing the location of parking lots. Here's another copy1

you could give to the applicant so that they could reference it,2

too.3

Briefly, I will go through our statement to4

indicate our concerns and issues about this proposal. The5

existing property is a nine-story building. It has a two-story6

garage, a two-story underground garage. It also has two -- it7

has 16 parking spaces and has four parking spaces in the vault8

under the existing right of way, so in essence the existing9

building has 20 parking spaces that have been constructed.10

The building was constructed in line with the11

variance that was granted under previous BZA order 16498 and that12

variance was to address certain unique features about the13

property, essentially the fact that it was small and that it's14

difficult to put a ramp in and it would be difficult to put all15

the parking spaces on site. As such, the wording of the variance16

in the final order is not that clear and as we looked at the17

actual wording of the testimony from that date, it is clear that18

the BZA granted this variance with the full knowledge that there19

would be 20 parking spaces provided on site for use of this site,20

except that a portion of the parking spaces would be a public21

space.22

So based on that approval, they approved the23

variance and the net result of that variance was that it was to24

reduce the on site parking spaces by around -- a little over 2525
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percent. As such the existing conditions on site meet the1

requirements of the BZA order which is the current zone2

requirements for parking on this site. And that, I think, is the3

basis of this entire discussion.4

Now, the applicant has identified certain issues5

that they think are --6

CHAIRPERSON GRIFFIS: Mr. Jackson, can I interrupt7

you for a second?8

MR. JACKSON: Yes.9

CHAIRPERSON GRIFFIS: I just want to make sure the10

Board is absolutely clear on what you just said. Based on the11

zoning for parking requirements, one for 1800 square feet, if I'm12

not mistaken, minus the first 2,000, the required amount of13

parking spaces is --14

MR. JACKSON: Well, 18 based on my calculations.15

My calculations are based on the gross floor area of the building16

plans.17

CHAIRPERSON GRIFFIS: That's fine, 17, 18.18

MR. JACKSON: Right, it's 17 and a fraction and I19

made it 18.20

CHAIRPERSON GRIFFIS: The point being that you're21

saying right now for current zoning requirements it is compliant.22

MR. JACKSON: Well, it's the current zoning23

requirements was the requirements under the previous BZA order24

and right now it meets the requirements of the previous BZA25
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order.1

CHAIRPERSON GRIFFIS: BZA order, okay.2

MR. JACKSON: In our opinion then, the issue of3

practical difficulty is moot because there's no practical4

difficulty in providing the parking spaces that already exist.5

Now, there are other issues that need to be addressed. Again, we6

can concur that the lot is still small, depth of the property is7

still limited, that it would be impractical to put a ramp down to8

the first two lower levels for a parking garage but those aren't9

the issues that we are discussing today.10

We're discussing today whether or not the existing11

conditions present a practical difficulty and at this point we12

cannot support that position. However, the applicant does want13

to provide additional space on site for their proposed uses. And14

that additional space -- providing that additional space is a15

problem because the building is a limited size and they want to16

lease other space within the building.17

However, we think that, in itself, does not18

constitute practical difficulty in meeting the zoning19

requirements. We have a number of questions about this proposal.20

Again, with the previous BZA order when it was approved, the21

applicant has proposed to put in the elevator and have parking22

within the vaults. In light of what Mr. Shon mentioned earlier,23

the applicant came back with the BZA application 16578 and also24

made a proposal at that time to eliminate all parking based on25
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the fact of the rate of cost to doing those improvements.1

The BZA at the time expressed a number of concerns2

about the proposal. I think one of the key ones that was3

mentioned was the possibility of putting the burden of providing4

parking needed for this site on other sites in the area5

particularly in light of the demand for parking that existed at6

the time. Now, this was several years ago and you'll note on the7

graphic that was attached to the application, my original report,8

that I cross hatched some buildings that -- parking lots that are9

now under buildings, but I think we're going through a period now10

where that transitions -- that we have reached a transition from11

properties surrounding the property on this site.12

In response to that I'd like to refer to our13

graphic that we distributed. Basically what we did was took the14

applicant's of parking lots and overlaid that with where we know15

of projects either planned or approved in the downtown area.16

You'll note that if you square the -- if you look at this square,17

you're actually looking at about a 12-block area of downtown18

including the convention center.19

Within that 12-block area we have a number of20

parking spaces and my Excel calculation is that there are 270021

parking spaces in this area. But if you go through and you look22

at the projects that are slated for development and you're23

looking at lots which will not exist for a period of time when24

new construction is going one. You're also looking at lots that25
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will provide either additional buildings where parking -- or1

buildings or parking lots which will also increase the population2

of downtown thereby increasing the demand for parking.3

We also think that in the long term, there could be4

some changes in this ownership, the lease of the property in that5

-- the lessees of the property or other decisions made relative6

to this location than was implied at the previous location of7

this and other organizations that are involved which might8

increase the demand for parking in addition to what they're9

normally allowed to do on existing BZA order by eliminating10

spaces along the street, the existing or the construction of the11

loading zone their proposal to eliminate spaces in line with12

their security concern.13

So we have concern in thinking central city is14

important to try in all cases to provide as much parking as the15

use would normally needs, that means the tenants in the building16

and the uses that we are trying to encourage to bring more sight17

to downtown. The requirements look for having a first floor use18

that would add vitality to the District. The Museum that's being19

proposed for the area, I sure would have that effect. The20

applicant is probably modest in saying that they don't think it21

will be a destination but I'm thinking that people interested in22

cultures, which Washington is, will make an effort to find this23

location and I think it will be incumbent upon them to provide24

parking for those visitors on site and as such, we have some more25
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copies of how this could be to their advantage but I think it is.1

Basically, though, if you look at our graphic, I2

think -- and you have the spaces that would be eliminated by3

proposed projects at this time, the 2700 shown, of that amount.4

40 percent or around 1200 would be available for daily spaces.5

However, the note that I have on the bottom of the right-hand6

column is actually incorrect. The total construction that's7

planned to date would eliminate 500 spaces. So we have less that8

1000 spaces that would be available for daily use. Now, that's9

in a 12-block area.10

Now this is obviously, a rough compilation because11

when the new buildings come up on line they may have some parking12

inside and the decision about how much would be available for13

daily use as opposed to leased would always change. But I think14

it's important to understand that because this area is influx and15

it's so important that we do not eliminate the possibility for16

those businesses that do go in the area to have visitors,17

convention center, when it becomes fully viable, can have access18

to as many amenities, parking amenities, as possible and that the19

very development of the actual convention site we see being a20

cornerstone of bringing excitement to our downtown that we keep21

our parking resources as solid and consistent as we can. As22

such, we think that the -- that there is potential harm in23

eliminating parking that can serve as any use as serving that use24

would leave more parking available for other visitors and25
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customers.1

So, basically with that background, we have gone2

through and raised a couple of issues that we felt should be3

considered. We keep hearing about the additional amenities4

proposed for the first floor. We still don't see why they can't5

go and simply look on the upper floor. That is a decision for6

the transition, transition in the future of an expansion of this7

organization but this organization can still expand, I think and8

provide those services in the facilities.9

The -- there was a question early on about the10

elevator and to date, it wasn't presented today but I'm not sure11

if there's been any investigation to see whether there's a way to12

make the elevator to act more quickly, that is move between the13

floor quickly. The concerns of security of limited parking on14

site, although it's a time frame wherein the car could be -- has15

to wait to go into the building, it seems that would increase the16

ability of their organization to monitor those vehicles and17

inspect them before they enter. So I think that might be a plus18

instead of a minus.19

And we have other issues that we raised having to20

do with the uncertainty of saying at this point that you're never21

going to need more than six parking spaces in the future because,22

as we have seen in recent months, organizations go through23

substantial changes and I would think that this would be a prime24

site that their short term employees might want to stay much25
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longer which means they'll get married and have kids and have1

more demands for parking vehicles. But again, we're looking at2

this in a positive manner and as such, we think that we should3

allow this property -- the most sensible and to keep meeting4

their needs over time despite what happens around it.5

So based on that analysis and they actual response6

from the BZA looking at the previous application which actually7

tried to eliminate the spaces, so we think that the -- the8

applicant, his application fails to meet the standard for9

practical difficulty and as such, we don't think that either one10

of the variances should be granted because if you don't meet the11

standard to reduce the number of spaces, you don't need the12

variance to park in the aisle because that's not really required13

either.14

There is no standard that it meets to qualify15

there. Therefore, we recommend that these be denied based on the16

fact they don't meet those standards. Now, if there are any17

other questions, we're available to answer them.18

CHAIRPERSON GRIFFIS: Thank you very much, Mr.19

Jackson. Let me also just compliment you on the graphics any the20

analysis. I think it was important to look at the parking and21

then the projected parking, although not scientific, it gives us22

a context in which to look at that. A very thorough report and23

we absolutely appreciate it. Let me just also reiterate the24

point of the security to the parking, you said time. It was --25
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it may have been your report or their submission, it was talking1

about it took four minutes, if I'm not mistaken, for the elevator2

to go down and back up.3

It doesn't matter the detail, the point being one4

car each serviced, loading one car into the garage and coming5

back up took a large time and your point is that's the perfect6

time to do security checks on cars before they go in that7

building. Okay, Board members, questions of the Planning at this8

point?9

COMMISSIONER HOOD: Mr. Chairman, just a follow-up10

on your points, so I'm trying to put all that time together with11

going in and security checks is literally 10 minutes.12

CHAIRPERSON GRIFFIS: I think what Mr. Jackson was13

saying, it's probably in his written report, but there were14

complaints or there was a statement made that the elevator was15

very slow getting a car in. Mr. Jackson's point was, if a car is16

waiting for the elevator to be recalled, much like us in this17

building waiting for six elevators, if you're standing there18

waiting for the elevator, that is the time to -- there's ample19

time to do a security check on each car as it goes in.20

COMMISSIONER HOOD: Okay, yes, thank you.21

CHAIRPERSON GRIFFIS: Yes.22

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, the Office23

of Planning report on page 7, Mr. Jackson, if I could turn your24

attention there, you talked about Agency comments. This was25
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referred to the Police Department and Fire and DCRA and Public1

Works. We have nothing in the file. Would you comment on those2

and also you mention that the Fire and EMS Department have no3

objection to the application. Did they submit anything in4

writing?5

MR. JACKSON: Yes, they did. I thought you had6

copies of the EMS report. I did bring copies of the Department7

of Sanitation report and I gave that to the secretary to be8

distributed this morning.9

VICE-CHAIRPERSON RENSHAW: Do we have the fire10

report, Mr. Chair?11

MR. JACKSON: If not, I've got it here. The12

Department of Public Works -- actually, the applicant quoted the13

Department of Public Works in their presentation and their14

interpretation is correct. I do have copies that will be15

distributed. The DC Fire and EMS Department had no objection and16

I've got -- I can make a copy of this report, and I think the17

applicant made reference to a letter from the ANC in support of18

the application. Those are the only two reports that I have in19

hand.20

VICE-CHAIRPERSON RENSHAW: We don't see the Fire21

report in our files.22

MR. JACKSON: Mr. Chair, I believe the staff is23

checking now but it would appear that we do have the24

Transportation Report, Exhibit Number 27 which I'm sure we'll get25
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to momentarily, but it doesn't appear that we have a Fire or EMS1

document or communication in the file at this point.2

COMMISSIONER HOOD: Mr. Chairman, may I just ask3

Mr. Jackson, you do have a copy there, just for the record, do4

they go into detail in the Fire Department or did they just send5

a letter that said, "We have no problems"?6

MR. JACKSON: They didn't go into any detail.7

COMMISSIONER HOOD: Mr. Chair, I'm going to say8

that the last couple days I've been very dissatisfied or9

displeased with the -- some of the reports that we've gotten from10

some of these agencies. And I can tell you that I'm going to11

bring that to the attention of the Zoning Commission. At the12

same time, I really think that that has a big impact on some of13

the decisions on some of the things that we make.14

While I vote in our decision, I still think we need15

to -- some of those agencies really need to respond and have some16

thought put into some of the responses that we receive other than17

just saying in the reports, "We have no problems." I just wanted18

to put that in the record.19

CHAIRPERSON GRIFFIS: No, that's fine. I think you20

go with the encouragement of this Board, but focusing on this21

case, I'm not sure how or what the impact would be to Fire in22

that the building itself wouldn't have been addressed. It's the23

reduction of parking, well, perhaps the kitchen.24

VICE-CHAIRPERSON RENSHAW: It's the kitchen on the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

159

--1

CHAIRPERSON GRIFFIS: Well, I totally give you2

permission and we send you off to do that with our great support.3

Okay.4

MEMBER ETHERLY: Mr. Chair, I don't want to get5

ahead of ourselves because I know as we discussed government6

reports will get into transportation, but it might be useful if7

Mr. Jackson has any feedback regarding the letter that we have in8

the record now from DDOT referencing the letter dated March 1st9

from Ken Layden (phonetic) which speaks to the application and10

notes that DDOT has no objection. Does that in any way change11

your assessment -- change the Office of Planning's assessment or12

position in terms of parking?13

MR. JACKSON: No, we're thoroughly shocked that14

they came to that conclusion. No, I'm just kidding. When I15

called them and asked them about this, their perspective is that16

they are encouraging as much as possible the use of mass transit,17

so as such, they look at it as better to reduce the amount of18

parking to -- they see an opportunity to reduce the parking and19

increase transit demand and they'll go from that perspective.20

From the Office of Planning perspective, I think we21

wanted to make sure that the resources are there to support the22

uses, the many uses in the area which is going to make great23

demand on the parking resources for economic development and the24

parking demands beyond those employees who work in the area. I'm25
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talking about MCI, whatever else. So we take a different1

perspective of that.2

I talked to them after they wrote that letter and I3

can see what they're trying to achieve, but then I think our4

objective is equally as important.5

CHAIRPERSON GRIFFIS: It's an interesting way to go6

about looking at trading Americans. You remove the parking and7

make it so awful that everyone gets on mass transit or you8

provide the parking understanding that we will always drive. I9

know where I am with that but I'm not going to say it.10

And also I think the Office of Planning has an11

excellent report that shows the generalized area and doing12

exactly what they should be doing in giving us what is proposed13

and future development of not only goes back to this application14

and looks at conceivably if my math is correct, four parking15

spaces but downtown for a new convention center but Planning has16

given us an excellent point of reference of impact on it and17

certainly in terms of long range use and a picture of demand.18

I think I'll allow the applicant to cross examine19

the Office of Planning.20

MR. GLASGOW: I just have one question for the21

Office of Planning. It is my understanding that while the study22

shows daily spaces available of about 1117 spaces, that it was23

your testimony that on a worst case basis there would be24

approximately 700 spaces available under your survey.25
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MR. JACKSON: Well, let me just explain what I did1

to achieve that. (Inaudible) -- what I had with the previous2

note that I had before I added two major uses that are under the3

plan. One is the Wax Museum, which is Number 10 on the larger4

map, that that whole parking area would come under development5

pressure and then the other is the Old Burman (phonetic) Garage,6

Number 9. That's actually been recently announced as being a7

development site.8

So when you take the 16 parking -- I'm sorry, yeah,9

16 parking spaces at the Burman Garage and then add the 240 of10

the Wax Museum, then you're adding about three -- well, the total11

amount with all the other parking spaces is around 450, 457, so I12

rounded it off to around 500.13

MR. GLASGOW: It seems that your math, and I'm not14

following your math because you have 1117 and your deducting 280.15

MR. JACKSON: Right, no, I'm deducting 450.16

MR. GLASGOW: 450?17

MR. JACKSON: Uh-huh.18

MR. GLASGOW: 450 from the 1117. So that's then19

well in excess of 600 spaces then.20

MR. JACKSON: Right.21

MR. GLASGOW: All right, that would be the number22

of spaces under this survey that would be available after23

redevelopment.24

MR. JACKSON: Right, but you're talking about a 12-25
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block area is what we're talking about.1

MR. GLASGOW: Oh, okay.2

MR. JACKSON: Everything south of New York.3

MR. GLASGOW: Right, and I think that Ms. Turnbull4

had some additional parking spaces than that, but I think in any5

event, we're talking about that there are several hundred parking6

spaces available daily in close proximity to the subject site.7

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, just a8

question. You reminded us that we're talking about four parking9

spaces. I'd like to ask the applicant if they will support the10

return of four metered parking spaces if four metered parking11

spaces have been removed for construction of the building.12

CHAIRPERSON GRIFFIS: Please.13

VICE-CHAIRPERSON RENSHAW: Absolutely. Largely one14

of the things we have found is that the Mint is policing the15

vicinity very well, and so we're not concerned of that threat.16

Thank you.17

MR. GLASGOW: I'm ready to proceed to closing18

statement.19

MR. JACKSON: Mr. Chairman, I just want a20

clarification. So the loading zone is the area you're talking21

about?22

MR. GLASGOW: We didn't say the loading zone. I23

think we said four metered parking spaces.24

VICE-CHAIRPERSON RENSHAW: The loading zone is that25
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area directly in front of your building.1

MR. GLASGOW: Correct.2

VICE-CHAIRPERSON RENSHAW: Correct, which I also3

want to ask you since you deal with young people coming to the4

building, how many times will these young people be coming to the5

building in a bus? Do you anticipate busses drawing up and6

parking in front of your -- I'm just trying to get an idea of how7

much space will be available if, indeed, we can recoup four8

metered parking spaces.9

MR. FURST: No, are you talking about chartered10

busses?11

VICE-CHAIRPERSON RENSHAW: Chartered busses.12

MR. FURST: We don't see any use of bus loads of13

people coming to the building and there is enough room in14

addition to the park -- in addition to the loading zone, there is15

enough room for four parking meters.16

VICE-CHAIRPERSON RENSHAW: Okay, how many were17

removed, do you know, during the construction?18

MR. GLASGOW: I don't know. When the BZA case is19

over, I'm sort of --20

VICE-CHAIRPERSON RENSHAW: You don't stick with it?21

MR. GLASGOW: I go to the ground breaking.22

VICE-CHAIRPERSON RENSHAW: You're supposed to be23

out there counting metered parking spaces for us. But you think24

that at least four can be recouped?25
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MS. TURNBULL: Yes, because there are two streets.1

We're talking, since it's a corner lot, they removed on H Street2

and they removed them on 8th Street. And there is ample space3

there, I think probably for more, maybe six.4

CHAIRPERSON GRIFFIS: All right. Well, and also5

just to be clear on that, Ms. Renshaw, I think that's an6

excellent point to bring up and we can get applicant support but7

that doesn't mean metered parking comes into fruition, but it's8

an interesting step in that direction. Okay, have we made it9

through the entire reports and submissions that we have? We have10

mentioned several times and we have copies of the letters that11

were submitted, received today, council member, et cetera.12

It appears that we may be ready for -- yeah, do you13

want to just pick up the ANC letter which is 2C and it looks like14

it was timely filed and it -- they are in support.15

VICE-CHAIRPERSON RENSHAW: They are in support.16

It's Exhibit Number 22. The letter is dated February 11th, 2002.17

It's signed by Commissioner Leroy Thorpe, Jr., who is the Chair18

of 2C and in summary, they support the granting of the variance.19

CHAIRPERSON GRIFFIS: Good, thank you very much.20

Then I do know you're ready for closing but let me just have one21

more opportunity for Board questions of the applicant at this22

time. Anything we need to get clarification on?23

Okay, not seeing any indication of further24

questions, we'll turn it over to you.25
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MR. GLASGOW: Thank you, Mr. Chairman. We are1

submitting some of the letters in support that we referenced2

during the course of the testimony, the one from the Family3

Research Council which is located about a block away --4

CHAIRPERSON GRIFFIS: Good.5

MR. GLASGOW: -- and from another one of the6

building owners. We certainly appreciate the discussion and how7

the burden of proof has been delved into in this case. We think8

that's been helpful for how it is that these type of variances9

are structured and how we approach the Board. I think there are10

a couple of things important to note in this application and one11

of which the Chair had just mentioned and I had written down in12

my notes as the first point. This is a case about three or four13

parking spaces depending upon how you do your computation.14

This is not a case about what happens with the15

convention center and what happens with a lot of the other major16

uses that generate potentially demands for thousands of parking17

spaces. So whether or not we provide three parking spaces18

additional or don't is not going to tip the balance of parking19

ratios in the area near gallery place and near the arena.20

We think that we have come up with a plan. We have21

tried to be creative and we have tried to be sensitive to the22

issues that were raised consistent with our own needs with23

respect to the building and it is a practical difficulty upon the24

owner of the property and we think we have demonstrated that we25
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have a practical difficulty in that we would be providing a level1

of parking that this user does not need.2

We have established that the Board can condition3

the -- this variance upon the user. That's been held in the4

previous case that I cited. We also noted that in the -- getting5

back to one of the questions, well, how about the floors above6

the ground floor and that use? I think we've established that7

you do need expansion space when you move into a building that's8

under our control and that expansion space is only about 109

percent of the building. It's about 3700 square feet that we're10

talking about to allow for future expansion for this use so that11

we can keep those second and third floors in flex space on that.12

13

And we agree that we would support meters being14

installed in front of the building. Our experience generally has15

been and we can't promise what will happen, is that if a property16

owner doesn't have an issue with respect to meters being17

installed, they'll be installed. The District generally likes to18

put meters where they can, particularly in the downtown area,19

they're revenue generators. So I think that with respect to20

that, we would be responsive into having more meters than there21

are right now in the area, in effect, more parking because the22

new property owner doesn't object to meters, then that DPW also23

takes that into consideration, too, and we've stated that we will24

not object.25
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So we think that we can essentially deal with this1

three parking space issue by those two conditions if this2

application is approved by the Board. We believe that practical3

difficulty given the nature of the variance clause and quoting4

from the variance clause is to the owner. The ownership has5

changed. The situation has changed.6

We spent a lot of time going through the testimony7

with respect to that. There was a reason why we had several8

pages of testimony each for these applicants to go through. We9

understood we were going to have to come in here and show to this10

Board that there was a different situation than what we had11

before when the building was constructed by the developer with no12

user in mind.13

Also, we have some copies of some cases that we14

will just submit to the record where there have been in that case15

variances granted to increase commercial FAR in projects where16

there are existing buildings. All of those buildings were17

existing buildings, under part of the issue that was being raised18

by the Office of Planning and I recognize it's probably because19

of the closeness of the proximity of the building, the new owner20

and coming back into the Board, but it is no different from a21

legal standpoint than if the building had been built 15, 20 years22

ago and we came in and we said, "We don't need this level of23

parking.24

There may not be quite as much concern about how to25
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deal with that if that were the fact, but our fact situation is1

different and the building is new, but it has a new owner and the2

new owner doesn't need the parking level. And I think that we've3

established that. I think everybody is agreed upon the4

uniqueness and I think that we certainly agree with the report of5

the District of Columbia, Department of Transportation where it6

essentially says that from a transportation standpoint, there7

will be little or no parking impact generated by this project and8

that occurs just because of its extremely small size and the few9

number of parking spaces that are generated.10

So that we would request that the Board -- we are11

in process with the District government, with bond application12

and other to finish out the construction of the building. We13

would like to have a bench decision if we could, with the14

appropriate safeguards that have been discussed here today, with15

the appropriate conditions as we are under some time constraints16

and the applicant is now the proud owner of this building and we17

would like to be moving. I thank you for your time.18

CHAIRPERSON GRIFFIS: Thank you very much. My19

first indication was because we have some -- well, because of the20

length of discussion and I can attest to the amount of notes that21

have been taken up here, that we may need additional time and set22

this for decision making and not proceed with a bench decision.23

But let me just get a quick poll from people if they are prepared24

to go ahead with this at this point.25
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Gentlemen?1

MEMBER ETHERLY: Mr. Chair --2

CHAIRPERSON GRIFFIS: Yeah.3

MEMBER ETHERLY: -- I would prefer not to have a4

bench decision today.5

CHAIRPERSON GRIFFIS: Okay. I think that would be,6

frankly, wise and I think in the long run will serve the7

applicant better than making hasty moves at this point without8

having proper and sufficient time for deliberation on this. Also9

of course, the Office of Planning is still recommending denial of10

this. That has to be factored in. Although there is incredible11

support on the other sides from the adjacent neighbors from12

council members and most importantly, ANC's.13

That being said, let's look at the schedule and14

see. We're at mid-March now. How are we on the 2nd of April,15

which seems to be our most popular date?16

MS. BAILEY: Mr. Chairman, for the 2nd of April, we17

have six cases because there are five now and we put another one18

on this morning. So for the meeting, the April meeting, there19

will be six cases thus far.20

We do have --21

CHAIRPERSON GRIFFIS: Well, we've got all 3022

minutes to go through them, right?23

MS. BAILEY: We do have a special public meeting24

scheduled for next Tuesday at 9:00. That's from a case that we25
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heard earlier this morning.1

MEMBER ETHERLY: And just for consideration for my2

colleagues, it's this particular member's opinion that we're not3

-- from my standpoint, not too far off on this one.4

CHAIRPERSON GRIFFIS: Okay, so you would propose we5

set a special public meeting at a time before the 2nd of April.6

VICE-CHAIRPERSON RENSHAW: I'm asking if we can do7

it a week after the 19th.8

CHAIRPERSON GRIFFIS: You're not here on the 19th.9

VICE-CHAIRPERSON RENSHAW: I will not be here on10

the 19th.11

CHAIRPERSON GRIFFIS: Which moves us to the 26th.12

VICE-CHAIRPERSON RENSHAW: Any problem with that?13

CHAIRPERSON GRIFFIS: Right. Ms. Bailey, isn't14

that what you said?15

MS. BAILEY: Yes.16

CHAIRPERSON GRIFFIS: And we have our case from17

this morning that went to the 26th.18

MS. BAILEY: Our case from this morning is the19

19th, with special public meeting.20

CHAIRPERSON GRIFFIS: Oh, it is the 19th.21

MS. BAILEY: But a special meeting on the 26th, we22

don't have a special public meeting at this point.23

CHAIRPERSON GRIFFIS: Okay.24

COMMISSIONER HOOD: Since everyone is adding their25
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schedule, I would just like -- and I noted that the staff always1

does this for me, I'm not the Zoning Commissioner sitting next2

week, but if we can put them all right there together, I would3

really appreciate it.4

MEMBER ETHERLY: And just to add food for thought,5

this Board member has a conflict for the 26th. I'd be more than6

comfortable submitting a proxy for this one but the 19th is fine.7

CHAIRPERSON GRIFFIS: Well, I'll get my8

clarification in the Board room. So okay, that looks like we can9

do it on the 26th then if I followed all of that. And without --10

COMMISSIONER HOOD: Mr. Chair, did you say the 26th11

or the 19th?12

CHAIRPERSON GRIFFIS: Oh, yes, so there was some13

debate. What I'm trying to avoid is the 19th.14

COMMISSIONER HOOD: You're avoiding the 19th.15

CHAIRPERSON GRIFFIS: Yes, because that's the case16

from this morning. Correct, Ms. Bailey?17

MS. BAILEY: Yes, Mr. Chairman.18

CHAIRPERSON GRIFFIS: It's been a long day, you've19

got to keep telling me the same thing. Okay, and you have20

conflict on the 26th. Mr. Hood, when are you sitting?21

COMMISSIONER HOOD: I don't sit again till April,22

the latter part of April, but I can come in for a few minutes in23

the morning, that's no problem. I can always proxy.24

MS. BAILEY: Mr. Parsons is the Commissioner on the25
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26th, Mr. Chairman. He's scheduled to be here all day.1

COMMISSIONER HOOD: Yeah, if he wants to do that, I2

have no problems. We'll just let him take the case.3

MS. BAILEY: Mr. Hood, could you proxy your vote4

in?5

COMMISSIONER HOOD: Yeah, I may do that or I may6

just come by but if we could put it towards the front, that's all7

I'm asking.8

CHAIRPERSON GRIFFIS: This is the first thing in9

the morning, 9:00 a.m., in and out, no big deal. So that being10

confirmed, what's the date, Mr. Bailey?11

MS. BAILEY: March 26th at a special public meeting12

at 9:00 a.m.13

CHAIRPERSON GRIFFIS: Fabulous, and we certainly14

hope, Mr. Furst, that you'll be here in person for the15

deliberations in the morning, but certainly we can make do with16

other means if you're not available but I think that's going to17

be important That doesn't seem to over burden the time.18

MR. GLASGOW: No, that's fine. I was concerned if19

we get a month or two out for a decision.20

CHAIRPERSON GRIFFIS: No, exactly.21

MR. GLASGOW: No, if I would have known that in the22

beginning, fine. Getting the decision in March is fine.23

CHAIRPERSON GRIFFIS: Okay.24

MR. GLASGOW: Mr. Chairman, is there anything that25
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we need to submit, a post-hearing submission on how we -- you1

know, clarify how we believe that we've met our burden of proof?2

CHAIRPERSON GRIFFIS: That's exactly what we're3

going to now and I would think that we'd ask you for conclusions4

of law, findings of facts, what else? Did we bring up anything5

else, Ms. Bailey or Board members, that we needed to see?6

MS. BAILEY: Mr. Chairman, my notes are not showing7

anything. I'm not sure if someone else has --8

CHAIRPERSON GRIFFIS: Okay, no, and I wasn't9

either. Okay, I think that would be it. What kind of time frame10

are we looking at for that? First of all, what kind of time11

frame do you need to put that together?12

MR. GLASGOW: We can do it -- we can readily have13

it filed, I think, but Tuesday, the 19th.14

CHAIRPERSON GRIFFIS: Okay, does Tuesday, the 19th15

work, Ms. Bailey?16

MS. BAILEY: Yes, sir, it will work.17

MR. GLASGOW: So we'll do findings of fact and18

conclusions of law and a statement of how the applicant has met19

the burden of proof.20

CHAIRPERSON GRIFFIS: That would be fabulous.21

MR. GLASGOW: Okay.22

MEMBER ETHERLY: And I think, Mr. Chair, pursuant23

to the significant amount of conversation we had at the front end24

of this dialogue, I think we started to parse out and put some25
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meat on the bone with regard to the elements of the test that1

kind of went a little further than referencing back to our prior2

proceeding on this matter and I think it will be very helpful to3

perhaps explore some of those issues in a little greater detail.4

I think that would be very useful as related to, you know, some5

conversation about the security aspects that we talked about.6

Thank you. I think that works.7

CHAIRPERSON GRIFFIS: Great, thanks, Mr. Etherly.8

Last comments?9

MR. GLASGOW: None.10

CHAIRPERSON GRIFFIS: Very good, we'll see you on11

the 26th of March at 9:00 a.m. or not see you. We're set for12

decision making on that. And thank you all very much for being13

here this afternoon.14

MR. GLASGOW: Thank you.15

CHAIRPERSON GRIFFIS: I wish to take just 1016

minutes recess. Be back at quarter of 4:00 and call the last17

case of the afternoon.18

(Off the record at 3:35 p.m.)19

(On the record at 3:50 p.m.)20

CHAIRPERSON GRIFFIS: We're back on the record.21

MS. BAILEY: Application Number 16810 of Jeffrey --22

I'm sorry, Mr. Chairman, that was changed. It's now Lori23

Trautwine, pursuant to 11 DCMR 3103.2 for variances from the24

minimum lot dimensions requirements under Section 401, lot25
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occupancy requirement under Section 403, side yard requirement1

under Section 405, court requirement under Section 406, rear yard2

requirement under Section 404, and the non-conformance structure3

requirement under sub-section 2001.3 to allow an addition to a4

single family dwelling in an R-3 district at premises 1324 27th5

Street NW, Square 1236, Lot 818.6

All those persons wishing to testify in this case7

please stand to take the oath.8

(Witnesses sworn.)9

MS. BAILEY: Thank you.10

CHAIRPERSON GRIFFIS: Thank you, Ms. Bailey. Okay.11

The first primary issues, we had before I think the entire12

applicant and parties were here. Mr. Giese had some questions.13

Why don't you come up, Mr. Giese and I will summarize and he will14

correct me if I miss anything. That there is some question and15

actually I have one to add.16

There are new submissions that came in as the BZA17

had asked for was a resubmission of the application, the Form 218

and also the amended self-certification application. As we have19

received things there are actually, thank you, two Form 2s and20

one is handwritten labeled, "Alternate Submission". Do you want21

to just shed some light and clarification on this?22

MR. GELL: (phonetic) Yes, certainly, Mr.23

Chairman. You had asked us to submit a series of things by24

Friday, some things by Tuesday or Wednesday and then the other25
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things by Friday. On Thursday, I brought in the new application1

but learned that the all Georgetown Board had reviewed the2

project and had decided that they did not like the L shaped3

version.4

They seemed to prefer a squared off version5

containing approximately the same square footage. They so6

indicated at their hearing. Since I had to provide you with an7

application, I did provide the application for the L shape and I8

also put in for technical purposes, and we can obviously discuss9

the application, that would also go for an eight foot nine inch10

addition for width which would eliminate the basement and would11

eliminated the side stairs and obviously, eliminate the setback.12

I felt that it was an appropriate time to do it,13

since I was doing the application but I intended really to14

explain it all when we got here to the hearing.15

CHAIRPERSON GRIFFIS: Okay, so what's labeled as16

the alternate submission actually reflects Old Georgetown or not?17

MR. GELL: That does reflect Old Georgetown and18

that indicates which variances would be needed for an eight foot19

nine inch addition.20

CHAIRPERSON GRIFFIS: Which is 43 and 44 and 1.3.21

MR. GELL: Right.22

CHAIRPERSON GRIFFIS: Okay, and so that is the23

current -- that's what we're going to look at today then?24

MR. GELL: Well, I'd like the Board to consider25
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both for reasons that we'll explain. We obviously, would like to1

satisfy the Old Georgetown Board but we have a problem and that2

is the Advisory Neighborhood Commission had approved an L-shaped3

and had rejected the eight foot full width. So -- and I realize4

that puts the Board in a dilemma as well.5

I'm not quite sure how to get there from here but6

we thought if we presented the options to the Board, that that7

might make it a bit easier in the long run, so that's what we're8

going to do.9

CHAIRPERSON GRIFFIS: Well, I think it causes more10

problems for the applicant than the board. I mean, anyway there11

it is. Mr. Giese, is the clear?12

MR. GIESE: I guess it's not clear to me exactly13

what's going on. I don't see any plans or anything. I don't --14

I see, you know, two applications here. One, I guess is, there's15

no cover note here. I guess it's suppose to amend the prior16

application. Is that the decision the last time around that if17

you slap this on top of something, and what's it slapped on top18

of? What does this amend or what does this do? Is it part of19

the -- you know, which one of the other applications is the20

process. This is -- there are five of them now.21

There's three BZA 2s in there and there are two22

submissions that say this is an application. And even though23

this Board has said, well, maybe it isn't a application, maybe24

it's supplemental, it's -- you know, an elephant is an elephant,25
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if it's an elephant. I mean, it's there. So the question is, is1

which -- in the one that Mr. Gell he's sort of slapping on, what2

is he slapping it onto? What is it a part of and they're still3

all defective.4

I mean, they're still. None of them still have5

boundaries with them. The second one he's offering there's no6

plan with that. There's no --7

CHAIRPERSON GRIFFIS: You mean with the Form 2?8

MR. GIESE: Which Form 2?9

CHAIRPERSON GRIFFIS: I don't care, any of them.10

You said that there's no plans with it. I'm asking you whether11

you're saying if the --12

MR. GIESE: Well, the last two that he put in,13

there are no plans attached to them. There's no -- if they're14

applications, there's no check with them. If they amend15

something, then what do they amend? What is all this? I mean, I16

can't define it.17

MR. GELL: The plans that you have are ready and18

have already started looked at, which we were talking about at19

the last time, go with the application that does not say20

alternate. That was the one that you asked me to submit.21

CHAIRPERSON GRIFFIS: Right.22

MR. GELL: The request to us to submit another23

application, I think, was not one that the Board felt was24

absolutely necessary but simply if I'm reading the Board right,25
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felt that since a question had been raised, that that would be an1

easy way to respond to the question. I don't think the question2

was a valid question, frankly, because I think the Board, once it3

has a valid application, can consider changes to that application4

as facts, change as needs change and as of use testimony and so5

forth.6

And to way that every time somebody comes up with7

something a little bit different in response to concerns of8

people objecting that another application has to be filed, I9

think is perhaps not necessary and I realize the Board wasn't10

saying that it was technically or legally necessary but it was11

saying why not do it just to make sure the record is okay and12

that we don't have this question.13

Mr. Giese is the one asking the questions and he14

has created far more complication in this case than is necessary.15

We have made changes to satisfy him which he has then ignored16

and has then just gone one. I frankly, don't think that there's17

any reason for us to be spending time on this. We're going to18

present our case, explain to you what it is we need and what the19

options for us can be and I think we will also show the Board20

that it is fully justified as a variance and that I think, is21

what our burden is.22

CHAIRPERSON GRIFFIS: Okay. I would agree. Unless23

Board members have concern or confusion about the Form 2 or our24

previous request for that --25
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MEMBER LEVY: Mr. Chair --1

CHAIRPERSON GRIFFIS: Yeah.2

MEMBER LEVY: -- I'm sorry, I feel the need to3

comment on that at this point and I frankly, am confused as to4

what we're considering. If, in fact, has the design changed from5

the last hearing date, I frankly am confused at this point.6

CHAIRPERSON GRIFFIS: Well, my understanding is,7

we're going to get into that. That's obviously new information8

that came out of the Old Georgetown Board findings. I think we9

will look to Mr. Gell to bring us that. I think my understanding10

is the two forms were actually anticipated in the testimony today11

and therefore, covering bases.12

I think it was clear and I would agree with Mr.13

Gell, we asked for the form only for clarity so that it might14

address some of the concerns of the parties but it was not to15

reapply or in any such way change the application that was16

preceding in the public hearings.17

MEMBER LEVY: So I guess then, I would be looking18

for some clarity during today's hearing, because I'd like to know19

what design we're considering when we consider --20

MR. JOHNSON: May I make a point about all of this21

and I'll be very brief.22

CHAIRPERSON GRIFFIS: Final word, I absolutely23

agree and that's why I would like to get started and as quickly24

into this as possible. It's 4:00 o'clock, so we will be finishing25
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at 6:00 hopefully with hearing the entire case.1

MR. JOHNSON: Very briefly, I'm a little bit2

confused too and I'll just tell you why. This application, you3

know, normally somebody coming in, in front of the BZA would have4

already been through the Old Georgetown Board approval process5

and that didn't happen here. What was in front of the Old6

Georgetown Board on Thursday was the L shaped extension that's7

shown on the drawings and as I understand it, the Old Georgetown8

Board, the only official action that it took was to indicate it9

was going to recommend to the Commission of Fine Arts not to10

approve that design.11

So what I understood was going to be presented here12

was an alternative, knowing that the L shaped can't work because13

it's not going to fly with the Old Georgetown Board was an eight-14

foot full width extension. Now. I understand there was some15

discussion about that in front of the Old Georgetown Board, but16

the Old Georgetown Board did not approve that, did not indicate17

it would approve that and there's no official statement on that.18

And what --19

CHAIRPERSON GRIFFIS: But there's on official20

statement on anything from them at this point, is there?21

MR. JOHNSON: Only in the -- the only official22

statement that they've ever issued is with respect --23

CHAIRPERSON GRIFFIS: How did they issue the24

statement?25
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MR. JOHNSON: Well, they issued their transmittal1

letter for what they did in October and that's what I filed on2

Monday, but there's not an official action reflecting what3

happened last Thursday, March 7th. So you're right but as I4

understand it, they're going back to an eight-foot extension with5

no basement which creates questions.6

I mean, I think it isn't just a slightly different7

change because all the utility equipment that was going to be in8

the basement where is that going to be now? That's one of our9

concerns and that's -- you know, that's important to us and if10

it's viewed as just a slight change, I think that's a11

misconception going in and that's why I wanted to say something.12

Plus, I wanted to completely describe what I understand happened13

at the Old Georgetown Board on Thursday.14

CHAIRPERSON GRIFFIS: Okay, and what I'd like to do15

is keep probably a minimum of testimony on people's16

understandings because my point to you only was unless we have17

something written or some sort of official notice, I can listen18

to you and I can listen to everyone else in the room of their19

understandings of what happened, but we're not going to get20

anywhere with it.21

MR. JOHNSON: And we won't have that until the22

Commission of Fine Arts actually takes it up later in the month.23

CHAIRPERSON GRIFFIS: Right, okay. And let me just24

say that, yes, often times we want everything approved because we25
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want to be the last and final word which renders us great and1

powerful people. However, numerous applications come to us and2

we are flexible with almost all of them for good reason, whether3

they've gone to Historic Preservation first of they're coming4

after. There's certain reasons why that is done and often done.5

This, I would agree, you know, it would have been6

nice to have everyone in agreement and come to us and have it7

clean, but it is what it is. So Mr. Giese.8

MR. GIESE: If I can add something just very9

briefly, I know the applicants have said they wanted to move this10

along with some speed. I think it should be pointed out that11

they withdrew this from the Old Georgetown Board in January for12

consideration and then also withdrew it in February. It was on13

the calendar for those dates.14

CHAIRPERSON GRIFFIS: Tell me what the point is.15

What do you want me to do with that?16

MR. GIESE: The point is, is that there's probably17

more time needed to reflect on this and that the applicants have18

shown that maybe they aren't in the biggest rush also in doing19

this, particularly if we're going to present new plans that none20

of us have seen before.21

CHAIRPERSON GRIFFIS: Okay, well, frankly, it may22

just be my own opinion and my understanding, but if -- I would23

think almost every applicant that comes before us has some sort24

of rush, given the nature that they own a property and are coming25
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in. I would think that that is no different in this case. I1

don't think we are expediting this in any way. I think we are2

making great efforts to accommodate everyone and everyone's3

schedule but frankly, from the Board's perspective, I don't want4

this lasting forever. So as quickly as we can come to resolution5

on this, I think we will.6

Mr. Levy, did you have something?7

MEMBER LEVY: A quick question, Mr. Johnson; you8

said something about a submittal of Monday of this week?9

MR. JOHNSON: I was supposed to submit it on Friday10

and I actually submitted Monday.11

MEMBER LEVY: And what is that?12

MR. JOHNSON: It's actually the only official13

action that the Old Georgetown Board and the Commission of Fine14

Arts had taken on any of the proposals advanced by the applicant.15

16

MEMBER LEVY: I don't have that. Do we have that17

in there?18

COMMISSIONER MAY: We have it here in the file.19

It' speaks to a design that's no longer being considered at this20

point, so it's not terrifically relevant at this time.21

MEMBER LEVY: All right.22

CHAIRPERSON GRIFFIS: It's all coming back to me23

now.24

MR. GELL: May I add something to the mix?25
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CHAIRPERSON GRIFFIS: Yes.1

MR. GELL: What the Old Georgetown Board had done2

previously was they had approved the concept, not in writing but3

in the meeting. They had approved the concept of a 10-foot4

addition. They did not like the basement. They reiterated that5

this time around. the idea --6

MR. GIESE: I'm going to object. None of us were7

there at that meeting. This is all hearsay. There's nothing down8

on paper for this thing. There's no cross examination that takes9

place.10

MR. GELL: Quite the contrary, Mr. Giese was there.11

MR. GIESE: At this meeting this time around but12

he's talking about a June meeting, I believe, isn't he?13

MR. GELL: Well, I'm going to submit something14

which I thought Mr. Johnson was going to give you because I15

understood that he had undertaken to give you transcripts but16

what we have is a report which says no objection to concept17

design for proposed two-story rear addition and that was a 10-18

foot addition.19

MR. JOHNSON: That action was never taken, never20

made official and it was -- that's not an official action of the21

Old Georgetown Board, otherwise I would have submitted it. What22

I submitted is the only official action that they have taken.23

CHAIRPERSON GRIFFIS: Okay.24

MR. GELL: Clearly what we're trying to do is25
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anticipate rather than have you act on something that we already1

know is going to give the Old Georgetown Board trouble. We2

wanted to anticipate that problem and put before you a proposal3

which we think and have very good reason to believe would be4

acceptable to the Old Georgetown Board. And that is a squared5

off addition, no basement, no side stairs which would be6

approximately the same square footage as the L-shape that we had7

presented to you and we're willing to describe that and go8

forward and explain it to you in detail.9

CHAIRPERSON GRIFFIS: Okay. Clearly what we have10

before us is proceeding and getting into Mr. Gell's case and11

talking about frankly somewhat the new or anticipated but looking12

at designs that he will then be bringing for approval.13

MEMBER LEVY: All right, could I just ask; is that14

then the application that's entitled "Alternate Submission"?15

CHAIRPERSON GRIFFIS: Yes.16

MR. GELL: That's right, the -- that's right.17

MEMBER LEVY: Okay, thanks.18

MR. GELL: Those are the provisions that would be -19

- that would come into play with the alternate provision, the20

alternate submission.21

CHAIRPERSON GRIFFIS: Okay, and here's another22

option. Well, I don't know. All right, that's what I would23

suggest actually, is we jump into this and hopefully find some24

clarity as we delve into this.25
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MR. GIESE: Mr. Chairman, just back to my original1

question, what are we doing? Are we doing two applications and2

are we doing variances or special exemptions? Are we doing plans3

--4

CHAIRPERSON GRIFFIS: We were never looking at5

numerous applications. We will have one application. I think6

it's been sufficiently described today that --7

MR. GIESE: Which application is that?8

CHAIRPERSON GRIFFIS: Well, my understanding is,9

Mr. Gell is going to be taking the application titled "Alternate10

Submission" and somehow bringing clarity to us as he proceeds.11

MR. GIESE: That's the application we're doing?12

CHAIRPERSON GRIFFIS: That's my understanding.13

MR. GIESE: And that says "For variances and14

special exemptions". Are we seeking variances or special15

exceptions or what are we arguing here?16

MR. GELL: There are variances and special17

exceptions involved in all of the ones that have been submitted.18

MR. GIESE: Well, the last time around we were19

arguing variances, if I'm not in error. What's the plan for20

this? Is the plan in the record?21

MEMBER LEVY: Mr. Chair, I think Mr. Giese is22

correct. I don't see a record of a special exception on the23

previous application unless I'm missing something.24

CHAIRPERSON GRIFFIS: No, that's what I was just25
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looking at.1

MEMBER LEVY: I think it was noticed and advertised2

as being a variance application.3

CHAIRPERSON GRIFFIS: Okay.4

MEMBER LEVY: There's no notice for this5

application.6

CHAIRPERSON GRIFFIS: This is my thought at this7

point. I can't answer the questions of total clarification on8

this. This has obviously become a little more cumbersome in its9

details because of the numerous ways or the numerous review10

processes on this. I think the only way we'll get clarity is to11

proceed with it and let it happen and see if we can't -- I mean,12

Mr. Gell and his witnesses have the answers, hopefully, to all of13

these questions.14

MR. GIESE: Mr. Chairman, if he's going to present15

a new plan that none of us have ever seen, none of us have16

analyzed, I'm not an architect. I'm not a structural engineer.17

You know, I can't analyze these things in five minutes.18

CHAIRPERSON GRIFFIS: Okay, we'll get to the --19

MR. GIESE: And I won't be able to cross examine20

him on it.21

CHAIRPERSON GRIFFIS: Mr. Giese, please. Get to22

your point then. If you have never seen plans, when were you23

supposed to have seen them? When is a good time for you to see24

them?25
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MR. GIESE: A good time for me to see them,1

according to your rules anyway, is that the applicant, in the2

spirit of this process, is supposed to have their case in two3

weeks beforehand.4

CHAIRPERSON GRIFFIS: Well, if we want to talk5

spirit of the process, I think the spirit has been well held by6

the applicant. We've seen numerous changes and numerous plans7

with this. Any application can evolve and it should evolve based8

on what happens in the hearings as they are conducted. And more9

importantly as this Board wants them to and sees the sufficient10

need for them to.11

So what I'm hearing you say right now is you just12

want to stall and there's no reason to see anything further than13

what we've already seen; is that the case?14

MR. GIESE: That is not the case, Mr. Chairman.15

What I'd like to do is, if there's a new plan, I would like to16

have the ability to analyze that plan in a reasonable manner so17

that I can cross examine reasonably in relation to that plan.18

And determine --19

CHAIRPERSON GRIFFIS: How complicated do you think20

the new plan is? You won't be able to have the capacity to21

understand it in order to cross examine today?22

MR. GIESE: I have no clue. I'm not an architect.23

I can -- sitting back here, I can't even see the plan for the24

discussion. I tried to sit here at that last hearing. You can't25
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even see what's going on either and as you proceed through a1

plan, you know, I need to know what's going on with it, to make2

critical choices in relation to that plan.3

That's been a problem with this case all the way4

along is in determining harm is they don't want to say where the5

boundaries are, they want to come up with at new plan that they6

throw out the day of --7

CHAIRPERSON GRIFFIS: I'm going to not take a lot8

of side comment today because we don't have the time to do it.9

Okay, first of all, there are several substantive things that you10

brought up. If there is, at any point, at which anybody in this11

room, that they cannot see exhibits, there's absolutely no reason12

to stop the proceeding and we will rearrange the room so that13

everyone can and adequately see them.14

Secondly, if there -- and we're going to proceed15

with this after I finish. If there is a point at which you do16

not understand the information and I'm asking you to use17

excellent judgment in this, I will entertain your question and18

the question can come to me and I will try and answer it in terms19

of clarification. If I am mistaken, I will have the applicant20

correct me, and we'll move on from there.21

Afterwards, we can set up a time and with this22

Board's judgment on whether further time for analysis needs to be23

made. Anything that's presented today is copied and put into the24

record for review. Being a party, you will get copies of that.25
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So with that, I suggest that we move on and start looking at what1

we're to look at here.2

So if I'm not mistaken you had several other3

witnesses to bring up. I would ask, gentlemen, that you give him4

the table at this point. I think we do -- if you want to step us5

back, Mr. Gell, and bring us up to -- give us a quick general6

outline of what we're going to look at today, how you want to7

proceed, as summary and then we will move into the substance of8

it.9

MR. GELL: Thank you, Mr. Chairman. When we were10

last here we had Mr. Zapatka --11

CHAIRPERSON GRIFFIS: Let me just interrupt, let me12

make sure, gentlemen, can you see the boards from where you're13

sitting?14

PARTICIPANTS: No.15

CHAIRPERSON GRIFFIS: Okay, that would be the first16

indication to tell me. Let -- Mr. Zapatka, if you would not17

mind, we can just rearrange these. These can be perpendicular to18

this dias here or dias as one might say. Now, Board members, you19

can adequately see; is that correct?20

MEMBER LEVY: Absolutely, plus we have these21

handouts.22

CHAIRPERSON GRIFFIS: Indeed, and we have copies.23

Right, and we may need to see boards and handouts, so we'll --24

I'm certain that the applicant has handouts for the parties.25
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VICE-CHAIRPERSON RENSHAW: Mr. Chairman, while1

we're getting together, I just have a general question for Ms.2

Sansone. Just clarification, is the Commission on Fine Arts and3

the Old Georgetown Board a guide to the Board of Zoning4

Adjustment and can the BZA override a decision of both those5

Boards?6

MS. SANSONE: Ms. Renshaw, I'm going to have to7

think about that for awhile. I don't know off the top of my head8

what the relationship would be here.9

CHAIRPERSON GRIFFIS: Okay.10

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, I think11

that's something that we have got to get clarified as we deal12

with this case, and the sooner the better.13

CHAIRPERSON GRIFFIS: I would agree.14

MR. GELL: Well, Ms. Renshaw, we're not suggesting15

that they are necessarily tied together. That you can't take an16

action that would be in contra-distinction to the one that they17

take. What we are saying is that Ms. Trautwine needs to have a18

very small addition on the back of her house. It has cost her a19

great deal of time and a great deal of money to get to this20

point. If we have the Board approve something that we know has21

already been rejected by the Old Georgetown Board, then it22

doesn't serve her needs.23

On the other hand, I cannot tell you in the final24

analysis whether the final decision by the Historic Preservation25
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Review Board, which can overrule the Old Georgetown Board, would1

agree with them that an L-shaped addition would not be2

permissible. We think it's possible that they were more3

concerned about the excavation underground than they were about4

the shape of the L.5

I would also point out that the Advisory6

Neighborhood Commission has approved the L shape and has rejected7

the eight foot full width. The Advisory Neighborhood Commission8

has an interest in seeing the addition that they had approved go9

forward and does also have something to say, I think, to the10

Historic Preservation Review Board in its deliberation.11

So at this point, we're not sure which way it's12

going to go and that's why I wanted to have the BZA consider this13

as two alternatives and to explain the pros and cons of both14

alternatives. We had come up with the idea of pulling back a15

portion of the house in order to meet some objections by one of16

the neighbors. This isn't just arbitrary on our part that we17

just kind of -- we don't know which one we want. We had, in18

fact, tried to meet other people's needs.19

Now we find that it may not be possible for use to20

meet all of Dr. Joyner's needs by pulling it back and if we have21

a shorter -- he also wanted a shorter addition and this one is22

considerably shorter than the 12-foot one that we had originally23

proposed, so this may meet his needs about as well as the other.24

We just don't know that.25
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What we do know is that we have objections by two1

of the neighbors and we're trying to meet those and find out2

which -- which, if not both of these two alternatives, the BZA3

feels is the best one for us to go forward with. I would hope4

that the BZA would see that both would be permissible and would5

meet all of the needs, would be fully justified in the law and by6

our evidence and that they would feel comfortable in doing that.7

8

If that's not the case, then I'll proceed in a9

different way.10

CHAIRPERSON GRIFFIS: Yeah, I think with this11

particular case and how it has been unfolding, I think it's12

difficult for you to say that you would bring it to us to decide13

what might be best or even to entertain two alternatives. I14

mean, I have great understanding of the changes that are taking15

place and why they're taking place but I think for clarity's sake16

on the Board's side, it would be better for you to, how might I17

say, choose one and run with it.18

MR. GELL: Well, is it possible -- I'd be happy to19

do that if it's possible for me not to withdraw any of the20

proposals but simply present a case based on the new information.21

CHAIRPERSON GRIFFIS: Well, let's think -- I think22

we can address that but also let's just project out another23

scenario. I mean, is it -- is it more advantageous for everyone24

involved in terms of time and in terms of deliberations to knock25
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down a few of the dominos first? I mean, as I say that, I don't1

know how you'd do it, I mean, how you satisfy the ANC which is2

seemingly in one direction and others in another, but rather get3

the strongest proposal and plan together and then come back to4

BZA or do you think you have that now, the choice of which that5

you think would be the strongest for the applicant to go to the6

other associations? Is that clear?7

MR. GELL: Well, clearly if the BZA accepts the8

full width proposal, then we would not be concerned about the9

ANC. If it prefers --10

CHAIRPERSON GRIFFIS: Well, you would bring back11

that proposal to the ANC perhaps, or you would go ahead and just12

have the ANC on record as --13

MR. GELL: They are on record and I don't know how14

we can overturn that in time for the Board to act. I'm not sure15

it's necessary, if the Board feels there is strong enough reasons16

to disregard that decision by the ANC. The Board, obviously, has17

to give great weight to an ANC proposal and it should do so but I18

think in this case given the exigencies of the situation and19

given how small a thing we're asking for, I think it's quite20

possible for the Board to make the decision that we should be21

able to go ahead notwithstanding.22

COMMISSIONER MAY: I'm struggling with how we can23

move forward on this as well and I just want to reiterate some24

things in the hope that we can figure some of this out. If we25
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continue with the original application, if you will, the L-shaped1

addition, we have, in effect, an ANC report which supports that.2

We have neighbors in opposition. We have an OP report, right?3

Don't we have an OP report which endorses that.4

CHAIRPERSON GRIFFIS: Yes.5

COMMISSIONER MAY: Okay. And then we have whatever6

further testimony with regard to that. The case is pretty well7

established for the original application. If we go -- except8

that we also have the Old Georgetown Board having said that they9

do not approve of that.10

Now, there's no great weight associated with that11

but that is a factor that we can consider. The second option is12

to go ahead with the alternate plan which means that if we take13

any information from the ANC at all, it would be their previous14

rejection of a full width plan. We have the neighbors'15

opposition. We have the Old Georgetown Board which is not16

entitled to great weight, saying, "Yes".17

We have scant information --18

MEMBER LEVY: Mr. Chair --19

COMMISSIONER MAY: Excuse me, let me finish this.20

We have scant information about this other than what we have just21

received and one could argue has not been fairly reviewed by all22

parties. The question I have in the end is that since we23

absolutely want to give this applicant full and fair24

consideration of their case, do we have the ability to do that25
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given these two possibilities? And I have to question whether we1

do. I just don't know that we -- that we would not be better off2

-- I hate to continue this any further but I don't know that we3

wouldn't be better off having a little more clarity on all of4

these external issues.5

Does the -- I mean, what plan is it that the6

applicant wants? How does the ANC feel? How does the Old7

Georgetown Board feel? So we have one thing. I mean, there are8

just too many things that are variable and if there wasn't a9

significant amount of opposition to it from a number of sources.10

I just don't see how we can fairly consider this and head down a11

path that gives the applicant a reasonable chance of succeeding12

with it.13

MEMBER LEVY: Mr. Chair, if I could just add to14

that, Mr. May mentioned the Office of Planning report. I'm15

assuming the Office of Planning is now sitting here with a report16

that would not be relevant to the project in front of us if we go17

with the alternate. And does OP want another shot at this; is18

that what you're saying, David? I mean, I don't see how OP is19

going to give a report on a project that's no longer before us20

if, in fact, the design has changed.21

MR. McGETTIGAN: Yeah, that's correct. This is the22

first time I've seen this, so I would not be prepared to address23

the issues.24

CHAIRPERSON GRIFFIS: Okay, and for further25
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clarification which won't be, the Old Georgetown Board hasn't1

taken official reaction. You have a read on what you think may2

be the outcome and that's what you've generated?3

MR. GELL: Obviously, we'd be taking a chance that,4

in fact, they would follow through with what they have indicated5

they would agree to but we're willing to accept that chance.6

Ultimately, only the BZA can -- if there is, indeed, ultimately a7

division between the Old Georgetown Board and the ANC, and it8

appears there is, the BZA is the only one that can resolve that.9

Can --10

DIRECTOR KRESS: We do agree, as staff, to that,11

that if OGB is negative on the issue, BZA can still vote12

positively. In fact, that happened recently with the Millennium13

case. There was some difference of opinion between OGB and the14

Board on that issue.15

VICE-CHAIRPERSON RENSHAW: But again the routing of16

this goes from the Old Georgetown Board to the Commission on Fine17

Arts?18

DIRECTOR KRESS: Yes.19

VICE-CHAIRPERSON RENSHAW: Now, can we override the20

Commission on Fine Arts? That is the question that I raised21

earlier and we still haven't come to grips with this.22

MR. GELL: Ms. Renshaw, may I give you my read on23

it? And I could be wrong. My understanding is that the OGB24

recommends to the Fine Arts Commission which recommends to the25
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Historic Preservation Review Board whose signature on the plans1

is required before it can be built. What I don't know and what I2

don't think that the BZA is allowed to override the Historic3

Preservation Review Board. Only the Mayor's agent could overrule4

the Historic Preservation Review Board.5

CHAIRPERSON GRIFFIS: Well, and that's an6

interesting piece because we look at totally different things on7

the same building.8

DIRECTOR KRESS: I think your process is wrong. It9

does not go to CFA to -- CFA has a separate and independent10

approval from HPRB. And one of the problems is, as designers,11

everyone -- most organizations wanted to make sure that the other12

organization or agency had the full approval and so people got13

caught running back and forth between HPRB and BZA which is why14

the BZA has basically said they want things resolved with HPRB15

before they come here because HPRB is looking at some different16

issues. That's why that status has been that way.17

MR. GELL: But our recourse, if the Commission on18

Fine Arts doesn't agree, doesn't permit what we want is to go to19

the Mayor's agent. So -- but it's -- as I say, to get our20

permits, we're going to have to get the stamps of both Fine Arts21

and BZA on the current plans.22

COMMISSIONER MAY: And HPRB.23

MR. GELL: Well, apparently not. Apparently it's -24

-25
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DIRECTOR KRESS: That's an independent approval you1

have to have, yes.2

MR. GELL: Okay, I see. Okay.3

DIRECTOR KRESS: So you have an approval from CFA,4

under -- which is over OGB, as you said, and an approval from5

HPRB and an approval from us. You're right, you have to have6

stamps from all of those to continue.7

VICE-CHAIRPERSON RENSHAW: And just for the record,8

the information that Mr. Johnson passed in today, we have a9

transmittal letter from the Commission on Fine Arts dated October10

19th, 2001 where Jay Carter Brown, the Chairman recommended11

against the concept design for the basement underneath the12

existing historic building and recommended further study of other13

options and yet in a previous hearing, what had been presented to14

us was a basement under an existing historic building.15

And so we then would be -- if we had -- if we16

passed that, we would have been going against the Commission on17

Fine Arts.18

MR. GELL: May I explain, Ms. Renshaw?19

VICE-CHAIRPERSON RENSHAW: Yes, please.20

MR. GELL: There is a different --21

VICE-CHAIRPERSON RENSHAW: This is confusing.22

MR. GELL: I'm sorry. There is a difference. I23

think what was presented in the earlier case, in October was a24

basement under the existing building, not a basement just under25
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the addition. So this proposal had not been before them at that1

time.2

VICE-CHAIRPERSON RENSHAW: All right, thank you for3

the clarification then.4

MR. GELL: Yeah.5

CHAIRPERSON GRIFFIS: Mr. Giese, a quick question.6

MR. GIESE: Actually, if I could make a suggestion,7

I take to heart your notion that I'm trying to stall which is not8

my intent here, is that perhaps we don't lose the afternoon.9

Maybe if Mr. Zapatka makes the presentation on this and then when10

we come back again, because it sounds like that's where we're11

headed, then we can start up on cross examination and we can all12

know exactly what's in here and we can get something done at13

least this afternoon that will be productive on this.14

CHAIRPERSON GRIFFIS: I appreciate that, and that's15

well-said. However, I think what I'm grappling with is what is16

the best process in terms of approval and I'm wondering if it17

isn't more advantageous to go seek and finalize the Georgetown18

Board, the Commission of Fine Arts and even HPRB and come back.19

Yes, Mr. Zapatka, what -- you need to come up to the mike.20

MR. ZAPATKA: Initially the OGB said they wanted a21

BZA ruling before they --22

CHAIRPERSON GRIFFIS: Yeah, I know that and that's23

all well and good but my message to them would be -- well, they24

can't wait for us because they're a small piece in the entire25
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approval process and it makes absolutely no sense to have us rule1

first and send it to them. We, in our process, look for HPRB2

first and on limited cases -- I say we're flexible but on limited3

cases, we do -- they go much more towards design issues than we4

get involved into and if the design tweaks a couple of inches,5

which would be monumental in this addition, a couple of square6

inches, that's a totally different application for us and that's7

-- you know this, we stated this when you first showed up which8

is also why we spent so much interesting time getting into the9

dimensions and the specifications on this.10

So it's an absurd request from the Board. I can11

easily say that I would -- well, I shouldn't --12

MR. ZAPATKA: Yeah, that was months ago and just13

this past Thursday they made it pretty clear that they would14

approve a full width addition. They said, you know, if you just15

take the same square footage of the L shape --16

CHAIRPERSON GRIFFIS: Well, going -- without17

getting into that because you'll have great objections from18

people that are rousting out of their seats here, the issue would19

be do we not waste everybody's time this afternoon and I'm asking20

the applicant whether this seems to make some logical sense, that21

my personal advice would be, you pick the one you love and you22

fight for it and see how far it goes and bring that one back to23

the BZA for our consideration and deliberations.24

MR. GELL: I have a couple of concerns, Mr.25
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Chairman. As I say, this has gone on a long time. We're talking1

about a great deal of expense that's gone in on both sides with2

the applicant as well as the protestants. And the delay, I think3

is going to kill Mr. Trautwine's ability to go forward. If we4

knew that the BZA could accept a design similar to what we have5

already been told the Old Georgetown Board would approve, we6

wouldn't have to wait the several weeks to get a final decision7

by the Fine Arts Commission. That would help us tremendously.8

If on the other hand, we find that the Board cannot9

live with that, then we're left really with Hobson's Choice. We10

know that the Old Georgetown Board, we believe that they are11

going to deny us the right to do an L-shaped addition. And if12

that's the one that the BZA wants, then nothing gets done and I13

think it's a disservice to the neighborhood to have a building14

that we are -- that we've already given you testimony to show is15

in serious condition, needs to be repaired.16

It's not going to do Dr. Joyner or Mr. Giese or17

anybody in that neighborhood any good if that building falls18

down. And I'm not a structural engineer, I'm not testifying it's19

going to fall down, but I do know that it's been vacant for a20

long time. It's not going to be able to come back on the market,21

I mean, back into use until something is done and it could have22

some serious impact on the neighborhood as a whole.23

CHAIRPERSON GRIFFIS: Well, I would agree. If I24

was a neighbor, I would be greatly concerned of an unoccupied25
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building in that state that we can clearly see from the1

photographs that are entered into an exhibit. However, let me2

speak for the Board in terms of Mr. Gell, because you keep3

referring to what we would -- what we would like, I'm not sure4

that's your exact words.5

I don't see a lot of difference from a zoning6

perspective from the L shaped to the full addition and my other7

Board members can point them out if they'd like. Early on we've8

established, even that small L shaped that set back goes to lot9

occupancy. So it is already added into let's say the addition10

piece. In terms of the form, I don't think it frankly magnifies11

or detracts from any of the clear opposition that's readily12

stated. My meaning is, I'm not sure whether one or the other13

diminishes the arguments that we're hearing on specific issues.14

So from a zoning perspective and this Board's15

perspective, I don't see a big difference between either of the16

two.17

MR. GELL: Well, I would suggest to you that Mr.18

Giese's main concerns about and L shaped addition that's 12 feet19

either A, are not really cognizable by the BZA, are issues of20

making sure that we only build within our lot, and that's21

something that can only be done after we have a survey and it's22

not usually something the BZA gets into and shouldn't get into23

because it's something that has to be determined in the field and24

if we build outside our lot, there are serious consequences for25
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that.1

I don't think the BZA can --2

CHAIRPERSON GRIFFIS: What I'm thinking about is3

going to the fact of you bringing back one plan that has, you4

know, the barnacles of approval on it and we'll look at --5

MR. GELL: Well, we are happy to go forward with6

the eight foot nine inch plan. We have the plans here ready for7

you to look at today. I was going to say that for Mr. Giese, the8

wall that he is going to encounter is less than the wall that9

would be there with the L shaped addition. It's only eight foot10

nine inch. It's the same height. It has less impact on him than11

the other.12

In fact, if the other ever did have any impact on13

them, which I seriously doubt.14

MEMBER LEVY: Mr. Chair --15

CHAIRPERSON GRIFFIS: Yes.16

MEMBER LEVY: -- I'd like to speak to Mr. Gell's,17

issue about there being some time savings in all this. I mean,18

if we're looking at a new set of plans today, are we then going19

to proceed without giving the ANC or the Office of Planning the20

opportunity to review and comment upon those plans, and if not,21

how is there a time savings in proceeding today?22

CHAIRPERSON GRIFFIS: Yeah, I think that's an23

excellent point.24

MR. GELL: Well, the Advisory Neighborhood25
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Commission has reviewed a 10-foot plan, a full width, they1

reviewed an eight-foot plan, full width and they rejected both.2

So they have had this before them. I can't speak to the Office3

of Planning. Obviously, there wasn't enough time from the time4

that we learned what the Old Georgetown Board's decision was or5

at least what they had suggested to us, and now to get -- for Mr.6

McGettigan to make that change.7

CHAIRPERSON GRIFFIS: Well, I guess Mr. Levy's8

point is of all the things that we deliberate on, we look at9

Office of Planning and ANC and if we proceed with the alternate10

today, what you're saying is we basically do without those and11

that, in fact, I would just say that that doesn't help the12

application for the BZA.13

I'm not sure what the big picture is for you. I14

mean, there are other things that are happening out there with15

other approvals, but those are fairly strong points for us in any16

deliberations. Obviously, the regulations tell us we need to17

consider them.18

MR. GELL: Well, I don't think the ANC is going to19

make -- change its mind and certainly the Board's not going to20

make a decision today whether it takes the testimony or not. So21

there would be an opportunity for the Office of Planning to22

submit a recommendation after we've concluded the case. And we23

happen to believe that -- and I trust that they would -- that it24

would be a satisfactory decision from our point of view.25
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CHAIRPERSON GRIFFIS: Okay, let me -- so I'm1

reading you that you'd like to continue today; is that correct,2

Mr Gell?3

MR. GELL: If it's possible, I would like to do so.4

I think this advances the process much more quickly than if we5

waited the months or so to get a final decision from the Fine6

Arts Commission. And in fact, we would have something7

potentially that we could take to them that we'd have some8

assurance -- at least we'd know then that the BZA is with us.9

CHAIRPERSON GRIFFIS: Okay, Mr. Giese, you're at10

the mike.11

MR. GIESE: If I can make three points. One is I12

appreciate Mr. Gell speaking for the neighbors but the neighbors13

are here and you know, I think that --14

CHAIRPERSON GRIFFIS: Right, let's not get into15

semantics. Come on, we've got plenty of time to deal with that.16

17

MR. GIESE: All right.18

CHAIRPERSON GRIFFIS: Is that all?19

MR. GIESE: No. The second point is, is that the -20

- if there is going to be a Planning report, we'd like to have21

the right to cross examine that planning report.22

CHAIRPERSON GRIFFIS: Of course you will and you're23

a party in the case. You will have ample time to --24

MR. GIESE: Well, Mr. Gell is suggesting that that25
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go on after that, that that go on, you know, post-hearing.1

CHAIRPERSON GRIFFIS: Well, it's a written report2

and whether -- I mean, it's a good point. This Board never lets3

that go. I think we'll address it if we get to that point where4

we're accepting a revised planning report. If there isn't oral5

testimony, certainly the written testimony will have ample time6

for responses to it.7

MR. GIESE: I think the final point is, is Mr. Gell8

speaking to what my concerns are and I can speak to those myself9

and they still exist. I want to reinforce that with you.10

CHAIRPERSON GRIFFIS: Okay. Before I start, you're11

represented by Mr. Johnson, who's here, correct?12

MR. GIESE: Yes.13

CHAIRPERSON GRIFFIS: All right, he's speaking for14

you. I thought that was already established. In fact, we15

juggled scheduled so Mr. Johnson could be here to represent you.16

DR. JOYNER: Well, as a party in this case, am I17

not allowed to speak?18

CHAIRPERSON GRIFFIS: No, it was established from19

the beginning that you were presented as a party in this case.20

MR. JOHNSON: Mr. Chair --21

CHAIRPERSON GRIFFIS: Mr. Johnson.22

MR. JOHNSON: Thank you, Mr. Chair. And I23

apologize for us getting out of order. Dr. Joyner just also24

wanted to point out that this alternate proposal does not address25
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his concerns and he has even greater concerns about this than he1

did about the prior proposal but that's something we would have2

the opportunity to get into.3

CHAIRPERSON GRIFFIS: Yeah, okay, and that is4

important to bring up but clearly there is the opportunity for5

that, not only in cross examination but also in testimony. Okay.6

Well, let me hear from the Board then. We have Mr. Gell that's7

indicating -- okay, Ms. Zartman, I understand you're looking to8

address the Board and why -- if you can be brief, why don't you9

come up, tell us who you are, who you're representing.10

MS. ZARTMAN: I'll be extremely brief. It just11

goes to the premise that you're using to make your decisions12

right now. I'm representing the Citizens Association of13

Georgetown. I have been at all of the Old Georgetown Board14

meetings at which this project has been reviewed, and I think15

there is -- there's one fact that was not mentioned in the16

hypothetical conditional approval of an eight-foot addition in17

the back. That was so that the rear wall of the building could18

be retained with windows turned into doorways, so that the19

historic fabric could be retained.20

I don't see that in the plan that was just21

distributed and I think it is a significant factor in the review22

of the project. So as we're assuming what OGB will do, I thought23

that was significant for you to know.24

CHAIRPERSON GRIFFIS: Okay, thank you. I think25
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that gives some guidance to the applicant.1

MR. ZAPATKA: I'm afraid I have to add very quickly2

to that. The Board did not say that the rear wall had to be3

maintained as is. They said as much of the rear wall as4

possible.5

CHAIRPERSON GRIFFIS: Okay, well, as I state, it6

would -- if approved the interior wall have nothing to do with,7

as I'm looking back at the case, the variances that are being8

suggested. It would obviously, be something that would be worked9

out with that other organization.10

And so where are we? Again, Mr. Gell, I bring up11

the fact and I think the Board has great concern about continuing12

today without clarification of which plan would actually go to13

fruition, let's say. And I think -- I am not assessing14

responsibility in any way, but I think the Board is being put in15

a difficult situation between several approval processes that16

obviously, are compounded with the opposition that's come against17

-- up with this application. So, I would like to err very18

cautiously on the most clear side and that may not come across in19

what I say but that's what I'm trying to get to.20

So Board members, I want to hear quickly on what21

we're doing today what we can accomplish today or do we set some22

time type of milestone schedule whereby we want to hear this23

again on what should have accomplished and if it hasn't then we24

reassess at that point?25
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MEMBER LEVY: Mr. Chair, I just -- I think in1

addition to what you said, it's also important to note that this2

Board is being asked to review relief for a project the design of3

which is changing. We've seen changes in past hearings for this4

project that perhaps were minor. I don't consider this to be a5

minor change and I think if we're going to proceed to look at a6

change in design that is this significant, that we need to back7

up a little bit, give everyone a chance to review what's actually8

on the table and then move forward.9

So I think that the new information needs to go to10

all parties for their review.11

VICE-CHAIRPERSON RENSHAW: And that would also give12

the applicant a chance to have that survey done. We have learned13

that it wasn't possible to do it in the short time from the last14

hearing to this hearing and I think that I endorse what Mr. Levy15

has said. These plans should go back to all parties and the16

results of those meetings and determinations by those17

organizations, including the ANC should come back to us to be18

before us and that design with those comments should be what we19

deliberate on.20

We are being asked to bounce the balls in the air21

right now and we are being asked to be the front guy and that's22

not the position that the Board should be in, we should be23

receiving from these organizations their determinations on one24

plan, given the fact that there could be some minor modifications25
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made at this end, but you are asking us to haul the cart and1

that's not the role of the BZA in my opinion.2

CHAIRPERSON GRIFFIS: In addition to that, I think,3

Mr. Gell, even if we decide today, a bench decision on something,4

looking at the process that this has gone through there's a huge5

possibility that several things might change on it and render any6

order that came out of this Board useless and you'd be back here7

anyway. I may be wrong with that but it certainly one extreme8

possibility of the whole progression. Mr. May.9

COMMISSIONER MAY: I think just from a very10

practical point of view, if we're going to be evaluating this11

eight foot nine addition, that we will want to hear what the12

Office of Planning has to say about it and you know, we can13

certainly ask that all other boards or bodies that have some role14

in it, you know, speak out before we meet again but, you know,15

when we don't have -- I mean, we have had cases in the past where16

we don't get a response or we get an unclear response from the17

ANC and we move ahead without it, I think that the ANC is going18

to want to speak out on this in the final version but that's not19

really the case.20

I mean, the important part of this, the important21

part is that we're going to wind up having more discussion when22

we get that OP report no matter what. So we can do -- you know,23

we can talk for hours and we're still going to wind up talking24

for hours on another day. So, let's put off till tomorrow what25
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we don't have to do today.1

MEMBER ETHERLY: And Mr. Chair, just to echo Mr.2

May's comments, I'm a big fan of administrative efficiency. I3

hate to lose the opportunity that we have everyone here at the4

table in the room, right on the precipice ready to talk but I5

agree with Mr. May. I think anything we talk about today, we're6

probably going to have to review in some significant measure of7

detail. I think it is very important to know and I'm sure my8

colleagues share in this sentiment, that we understand that the9

applicant as well as all of the parties involved here have10

already undertaken a significant amount of time, expense and in11

all cases without variation around this issue to date and once12

again, I'm saddened that we can't move forward today but I think13

that's probably where we are, Mr. Chairman. So I associate14

myself with Mr. May's remarks as well as the sentiments expressed15

by my other colleagues. Thank you.16

CHAIRPERSON GRIFFIS: All right. I think, Mr.17

Gell, then it's back to you for final comment on this and whether18

-- the only scenario that I would see that we would delve into19

plans at this point is -- well, it would be slight, but it would20

be that they affirm and strong comment that you would say that21

this is the plan and this is what's going to be pursued at this22

point. And from earlier indications, I don't think you have23

that.24

MR. GELL: I was willing to make that statement but25
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I also sense the Board's really not ready to go forward without1

getting something further from the Old Georgetown Board, and it's2

almost 5:00 o'clock. There is no chance we'll get done before3

6:00 tonight anyway. I would like to have put on as much of the4

case as I could, but I guess it will have to wait. But I gather5

that you want us to get something final from Old Georgetown Board6

and we'll pursue that.7

CHAIRPERSON GRIFFIS: Well, I think -- no, I think8

for total clarity, I think what we want to be presented is the9

final plan and what we're sensing is, as this is changing because10

of other review process, that the plan is changing and I think11

that the Board is stating, as I say something that won't change.12

So a commitment to the best plan that the owner feels is worth13

pursuing is what we like to see. Is that basically what everyone14

would agree?15

Because, I mean, I'm seeing that kind of mitigates16

the whole process and we don't really care then what Old17

Georgetown Board does. I mean if we approve a plan, you've18

committed to present this plan. If it goes and Georgetown Board19

accepts it, God bless. If not, well, there it is, that was the20

plan that went through BZA. I mean, that's the risk you bring it21

to us first and then going to them. If you go through Old22

Georgetown Board and get their approval, that does not impact as23

far as I understand with this application, the deliberations of24

this board but only finalizes the plan of which we would review25
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and deliberate on.1

MR. GELL: Well, you're certainly entitled to see a2

plan that we intend to pursue. Had it not been for our going to3

the Old Georgetown Board last week and getting the news that we4

got, we obviously would be presenting a very different plan, and5

we would have gotten through and perhaps we would have been6

further ahead but that's not the case, so we'll accede to the7

Board's decision on this.8

CHAIRPERSON GRIFFIS: Okay.9

MR. GELL: If we could set a date to come back it10

would be useful.11

CHAIRPERSON GRIFFIS: Yeah, no, let's do that now.12

Let's look at dates.13

VICE-CHAIRPERSON RENSHAW: Mr. Gell, I'd like to14

ask if in your inquiries to surveyors, did you get an indication15

as to how long it would before you'd get an accurate survey of16

the property?17

MR. GELL: What we asked them was could they have a18

survey by today and most of them didn't even get back to us. We19

called all of them, all of the ones that are approved by the20

surveyor, that's 11 of them and only one really responded, one,21

perhaps two, Ms. Trautwine got the calls and the rest didn't even22

respond.23

They're all very busy and the one that responded24

said he couldn't do it by the time required. I'm very reluctant25
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to -- unless, perhaps the Board can explain the need for it, but1

I'm reluctant to go forward with an expensive survey, if in the2

long run, you can't build anything back there, because, as I say3

it's expensive and I'm not sure it's going to tell us anything4

that is really relevant to the Board's decision here.5

We have -- you know what you know is that we have a6

10-foot nine width lot and wherever that is we're going to build7

an addition if you approve it in that 10 foot nine width and8

where that line is, is not a decision the Board is going to make.9

So I'm -- again, Mr. Giese can keep saying he doesn't know where10

the line is but it's really irrelevant at this point.11

COMMISSIONER MAY: I wasn't here at the last12

meeting, and I apologize for that. I will read the record on it,13

but can someone explain to me why we need a survey? I mean, I14

don't really understand.15

CHAIRPERSON GRIFFIS: Now, don't go jumping on the16

band wagon, Mr. May.17

COMMISSIONER MAY: I'm sorry, but I want to try to18

keep it easy for the applicant if we can.19

CHAIRPERSON GRIFFIS: Last time there was quite a20

bit of question and concern about where the property line was21

because it would base the -- it would base the setting of the22

addition's walls and so once we were kind of fine-tuning this23

nine inch and there was concern about how close to the next and24

existing and where, in fact, that wall has -- of the extra -- of25
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the addition fell to the attached house and it came up that the1

easiest way to settle all of these numerous questions was just to2

have a survey where the property line.3

So if my memory serves, Ms. Renshaw, we requested4

that a survey be done and it was brought up last meeting that5

time and money were a major issue and the timing of a survey and6

the construction process may not coincide exactly with the7

drawing phases of it. I would agree and I think what Mr. Gell8

has just stated is the truth of the fact. We have a plat that9

shows the dimension of the lot and the addition fits within that.10

I would also add the fact of any -- I mean, conceivably the11

property line is at the centerline of one of the walls which12

would move that addition, but at its most extreme, it may be four13

to six inches.14

VICE-CHAIRPERSON RENSHAW: Mr. Chairman, I'm almost15

sorry I asked the question but I asked the question because since16

we are looking at dates to go forward with this --17

CHAIRPERSON GRIFFIS: Yes.18

VICE-CHAIRPERSON RENSHAW: -- I wanted to find out19

from the applicant if the applicant was pursuing the survey at20

this time and whether you got any feedback from the surveyors21

that if you were going forward that they could not accommodate22

you for say two months or three months or six weeks or whatever,23

hence my question.24

CHAIRPERSON GRIFFIS: Okay, and I think --25
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MR. GELL: I'm sorry. I think what we were asked1

to do is to find out if we could get it in time and then to2

decide whether we're going to go forward with the survey.3

Frankly, I had also to look at the cost of it. If it was a4

relatively small amount, I would have said, yes, and if it's a5

large amount, no. At this point, you know, given two months, I6

suppose any surveyor can do this.7

But again, I don't know that I want to agree that8

we would go forward with the survey before the hearing unless I9

had some knowledge that it would make a difference. I mean, the10

survey that you already have is a survey from LandTech11

(phonetic). I'm not sure that we'd get anything different except12

that we'd -- well, anyway it just -- the only way you know where13

the walls are is by marks, by stakes in the ground and unless14

you're going to go out and look where the stakes are.15

As to the effect on Mr. Giese, if there is a gap,16

we were prepared to deal with those gaps and to assure that he17

wouldn't get any water, any rot, this, that and the other, and I18

think we could have assured him, assured the Board certainly that19

we could take care of those issues and would have accepted20

conditions in the order to do that. I just don't see that as21

issues that should hold us up.22

CHAIRPERSON GRIFFIS: Right, and let's not delve23

too far into it. I was just trying to get background on how we24

got to the point and why. It was looking at those specific25
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issues. So yes.1

MR. GIESE: Mr. Chairman, he's said my name several2

times and I think that this is going on the record and I feel the3

need to answer this. As you said, it probably falls in the4

middle of one of the walls. If it falls in the middle of one of5

the walls, it falls in the middle of both of the walls and part6

of this project is to extend the north wall. If that's a party7

wall, he needs to have the consent of whoever owns that wall with8

him.9

CHAIRPERSON GRIFFIS: Right, and I know the issues10

you can bring up, but it's all --11

MR. GIESE: The other issue is, he's -- he won't12

commit to where he's going to build the wall until he gets the13

line. I can't judge harm until then.14

CHAIRPERSON GRIFFIS: It has no bearing right now.15

I can't answer the questions. No one can answer the questions.16

We've put it to the applicant if they want to do it. If it17

continues to be unknown questions or unknown answers to these18

questions, that may impact their application but --19

MR. GIESE: I appreciate your interest in imploring20

them to get it done.21

CHAIRPERSON GRIFFIS: Okay, let's pick some dates.22

23

DIRECTOR KRESS: Mr. Chair, I would like to follow24

up on the -- on what kind of time frame you're looking for25
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because quite actually, we only have an opening on the afternoon1

of April 2nd and then nothing until end of May, beginning of2

June. So that's really your time frame. By the way, I do want3

to determine before you leave today whether you want to meet the4

28th, which is the day after Memorial Day or you prefer the5

Wednesday, the 29th of May. But that is the first day that we6

have any openings.7

CHAIRPERSON GRIFFIS: Do we have another copy of8

the schedule?9

DIRECTOR KRESS: April 11th is the -- March 11th is10

the last most current schedule.11

CHAIRPERSON GRIFFIS: Okay. And I'm sorry, Ms.12

Kress, give me the first date again.13

DIRECTOR KRESS: April 2nd, which I don't think14

would be enough time. I think that you would also perhaps like15

any more information you can on HPRB as well as OGB and I would16

hope that perhaps some more information or a re-review by the17

ANC, and OP. I don't know if that can all be done by April 2nd.18

CHAIRPERSON GRIFFIS: Okay, and the date after19

April 2nd?20

DIRECTOR KRESS: End of May, the last -- May 28th.21

CHAIRPERSON GRIFFIS: Okay, where are you with HPRB22

at his point?23

MR. ZAPATKA: Yeah, we have to go back to OGB. We24

can't pursue HPRB until we've done that.25
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CHAIRPERSON GRIFFIS: Why is that? It doesn't1

matter.2

MR. GELL: It has to go to OGB before HPRB and if3

they approve it, they pass it on to Historic Preservation, but4

Historic Preservation cannot look at a project without OGB5

looking at it first if it's visible.6

CHAIRPERSON GRIFFIS: Well, there is it.7

MR. GELL: And we're sure that they generally8

follow the OGB, so doing that -- getting all that done in two9

weeks is probably not reasonable, not likely.10

CHAIRPERSON GRIFFIS: Right.11

MR. GELL: I hate to let this go till June or what12

did you say, the end of May?13

DIRECTOR KRESS: Right now we have May 20 --14

depending on whether the Board chooses to meet Tuesday or15

Wednesday, May 28th or 29th.16

CHAIRPERSON GRIFFIS: I may be wrong, Mr. Gell, but17

I think this may be the most expeditious way to do it. I think18

coming back in with clarity to this Board is going to refine the19

time needed. If this Board doesn't understand what's been20

proposed in addition options by now, we're all in trouble. So I21

think what we'll do is get to really the test of the cases and be22

able to move on. I don't think we're going to need a heck of a23

lot more for this Board.24

So that being said, the more definitive the other25
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process can be and be pursued in the time frame before you come1

back here, I think is only advantageous to everyone involved2

because it reduced the number of questions that can be raised3

with ambiguity. So we're looking at May 28th, 2002; is that4

correct?5

DIRECTOR KRESS: That is the Tuesday date, the day6

after Memorial Day.7

CHAIRPERSON GRIFFIS: Are we doing Tuesday or8

Wednesday, which is what she asked us before?9

DIRECTOR KRESS: Uh-huh. Several people complained10

how difficult it was the day after New Years and it would have11

been good to have it a Wednesday instead of a Tuesday.12

CHAIRPERSON GRIFFIS: Can we have the OZ sponsor to13

have the meeting somewhere else, like the Bahamas or something?14

I would suggest that we move that to Wednesday. Conceivably, Ms.15

Renshaw, the day after Labor Day (sic) would be more difficult16

than the Wednesday.17

DIRECTOR KRESS: Memorial Day.18

CHAIRPERSON GRIFFIS: What did I say?19

DIRECTOR KRESS: Labor. I think we can get there20

before September.21

CHAIRPERSON GRIFFIS: This is why I'm not in charge22

of schedules, right?23

VICE-CHAIRPERSON RENSHAW: I will check my schedule24

for Wednesday, the 29th and hopefully move whatever is there to25
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another date in order to accommodate the Board, if the Board1

agrees to Wednesday, the 29th. Okay?2

MR. GELL: Mr. Chairman.3

CHAIRPERSON GRIFFIS: Hold on, let us get one4

decision down before we move on.5

MR. GELL: Well, it effects the decision.6

CHAIRPERSON GRIFFIS: Oh, it does, well, then there7

it is.8

MR. GELL: Ms. Trautwine tells me that she really9

can't keep this up. It's been a year and it's probably not --10

it's probably going to be moot by May. I'm also told by Mr.11

Zapatka that he thinks he might be able to get something from12

OGB, some indication of approval in time for the April 2nd13

meeting. If it's possible to reserve that date for us, I'd14

appreciate it and the parties are here, they can certainly make15

note of it.16

CHAIRPERSON GRIFFIS: All right, well, here's one17

scenario. We set it for April 2nd, but we do it in the18

afternoon, I think. It would be clear that you'd be bringing19

back one plan with all the documentation needed, dimensions laid20

out on the site and we proceed and that's what we're looking at.21

And I don't think we're going to have a heck of a lot of22

information that's, frankly, needed with some of the other --23

with some of the other approvals.24

I mean, we asked for consideration in many respects25
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whether HRRB has approved applications, but it doesn't mean that1

we can or cannot render our own decisions, and so I would say2

that we -- I will limit the discussion on issues that will only3

go towards the BZA application on this and Mr. Gell, you can4

reiterate to your client that once a decision is rendered, it's5

permanent, you know, from this Board in terms of the shape and6

size and any variance that would be granted, if granted.7

So that's your understanding, that's what you'd8

like to proceed with?9

MR. GELL: Yes, that is what we'd like and with an10

opportunity possibly of taking up the May 28th date if things11

change, but I guess that's not an option. We'll just leave it at12

April 2nd.13

DIRECTOR KRESS: It's April 2nd the last case of14

the afternoon.15

CHAIRPERSON GRIFFIS: Okay, and then going to16

Office of Planning, believe me, I can see, what we're going to do17

is, I'm not sure. We're going to ask Mr. Gell, as you formulate18

what's being presented on the 2nd that it would only be19

advantageous for your own application to distribute that to the20

parties and to the Office of Planning as soon as it's available.21

MR. GELL: We were prepared to do that today and we22

would be happy to do that, yes.23

CHAIRPERSON GRIFFIS: Fabulous. Okay, so then by24

that point, Office of Planning will have ample time to revise25
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their report, if needed, and I say that sarcastically, but I mean1

that seriously. I mean the base work has been done by Office of2

Planning. Again, let's reiterate that we're looking at an 85-3

square foot addition proposed here. This won't be monumental in4

terms of re-analysis, I would not assume. So yes, Mr. Giese.5

MR. GIESE: Just keep in mind the timing on this.6

Is this the plan that you've given us now that is going to be the7

plan that's going to be represented? The reason I ask that is if8

we're going to do April 2nd, if we could have a commitment from9

the applicants that they're going to give us what they have at10

least a week beforehand so we have --11

CHAIRPERSON GRIFFIS: Well, he's just stated, he's12

prepared to give it to you today.13

MR. GIESE: Well, that's what I'm asking no; is14

this the plan?15

MR. GELL: We will submit a final plan.16

CHAIRPERSON GRIFFIS: Right, okay.17

MR. GIESE: Well, when do we --18

MR. GELL: We'll get it to the parties at the same19

time.20

MR. GIESE: Well, when do we get that? Do we get21

the day of again? This item of throwing these things down on the22

table, we were here for several hours beforehand, I think you23

realize, and I never saw anything from Mr. Gell at that time.24

Suddenly we sit down here at the table and a plan gets thrown25
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down.1

MR. GELL: No, let me assure Mr. Giese that within2

the next couple of days, I just want to talk to Mr. Zapatka3

rather than hand it in at this moment.4

CHAIRPERSON GRIFFIS: Okay.5

MR. GELL: Since the Board has made it clear they6

want this to be a final plan.7

MR. GIESE: Will that include all other materials8

that are of any significance at all? The surprise factor here is9

--10

CHAIRPERSON GRIFFIS: Why don't we --11

MR. GIESE: -- all the ones that we can think of at12

the time.13

CHAIRPERSON GRIFFIS: Gentlemen, why don't we set14

what we need and that will be served on the parties. So for15

April 2nd, I think I made it fairly clear that we were going to16

be seeing plans, dimension plans, and anything that illustrates17

what is being proposed, that being sections which we have looked18

at now. What else do we want to add to that?19

VICE-CHAIRPERSON RENSHAW: Question?20

CHAIRPERSON GRIFFIS: Well, does it go to what21

we're trying to get from the applicant on the 2nd?22

VICE-CHAIRPERSON RENSHAW: It goes to schedule.23

Just to ask, is this going to give the ANC, which will be24

receiving these plans, dimension plans, also other parties in the25
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case enough time to turn around and --1

FEMALE VOICE: The ANC meets on the second.2

VICE-CHAIRPERSON RENSHAW: On the 2nd.3

FEMALE VOICE: The evening of the 2nd.4

VICE-CHAIRPERSON RENSHAW: The evening of the 2nd5

of April.6

FEMALE VOICE: The Georgetown Board meets on the7

4th.8

VICE-CHAIRPERSON RENSHAW: Thank you. All right,9

what if we did the 9th, the first case in the afternoon, that10

would give you time to get it to the ANC. And that knocks down11

one of the important issues that we need. We would have ANC, we12

would have Office of Planning and we'd have -- the Board's moving13

well ahead. Ms. Renshaw has just mentioned the Old Georgetown14

Board. Certainly, that's the fourth.15

What I'm doing and I think for clarity sake of this16

Board, we're looking directly at what we need and what we are to17

be given great weight on. What you guys do with the Old18

Georgetown Board is up to you and that will impact the project19

but not necessarily the Board of Zoning Adjustment. So we're20

looking at OP getting in. We're looking at ANC coming in and21

we're looking at final plans for the proposed addition. And I22

think that will take an awful lot of questions out of this and23

will hopefully streamline the entire rest of the process.24

So is that available date, the 9th? Okay, parties?25
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MR. GELL: It is for us, yes.1

MR. GIESE: This is the afternoon of the 9th?2

CHAIRPERSON GRIFFIS: Yeah.3

MR. GIESE: Morning is not available but I --4

CHAIRPERSON GRIFFIS: Afternoon, the first case in5

the afternoon, which we'd probably call it at 1:00 o'clock.6

MR. GIESE: About 1:00 o'clock, and we will have7

any items that are to be presented.8

CHAIRPERSON GRIFFIS: Right, once we set -- here's9

the process. Forgive me, because I assume you've been here for10

several of these, but we'll set the date and now from the date we11

move back on where we need things. So what we've indicated is12

only plans is what I'm hearing, I mean, architectural13

documentation of what is being proposed.14

And we've been given indication -- well, two weeks15

would be March 26th, that would submit plans in before it goes to16

the ANC. Is that possible, by the 16th?17

MR. GELL: Yeah, that's certainly --18

CHAIRPERSON GRIFFIS: Okay, and let me be clear.19

By the 26th they come in, they go into the record. They will be20

served on the parties. The parties will have an opportunity to21

look at that. I would anticipate, maybe it's my speculation,22

that you'd be presenting it to the ANC on the 2nd if need be.23

There may be changes that the ANC looks to or24

however and whatever happens. I would perfectly anticipate that25
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we have a record set of drawings that come in here and there may1

be slight modifications or adjustments to those based on comments2

made by the community and the ANC. So just to be clear, and that3

is not unwarranted, and have some discussion on that. Is that the4

Board's -- also their understanding?5

I mean, I don't think we're talking about the6

difference between an L, an H and a block addition, but you know,7

if it's 10 feet, if it's 12 feet. I just want to be clear8

because we seem to have a lot of questions of the entire pieces9

here.10

MEMBER LEVY: Mr. Chair, you're saying that the11

applicant would modify the plans in accordance with the ANC's12

comments?13

CHAIRPERSON GRIFFIS: I'm saying that it's14

conceivable that the ANC could bring up something that they want15

to incorporate in their project. I'm not saying they have to or16

will or if that will even come to bear, but I'm -- what I'm17

saying, frankly for the parties in opposition who have brought up18

numerous questions of what are we looking at, why is this19

changing, I want to be very clear when we meet on the 9th that I20

would anticipate that there may be slight modifications.21

And let's not say modifications. There may be22

slight adjustments to the plan. As long as we know by the end of23

our hearing what the final is and it doesn't go to the materials24

that the ANC would have to readjust. Perhaps I've said more than25
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I should have.1

MEMBER LEVY: Well, I think it's just important to2

reiterate that you said that there are no major modification such3

that the plans that we're looking at on April the 9th are not4

significantly different from that which was served on all the5

parties on which OP made a recommendation, et cetera.6

CHAIRPERSON GRIFFIS: Exactly. I think we're in7

that case now. I don't anticipate to be there again.8

MR. GIESE: Mr. Chairman, can I ask, when you say9

"served on all the parties by the 26th", here and to all of us10

because we've been through a lot of cuteness on getting things11

late Friday afternoon even though the might have come down here.12

CHAIRPERSON GRIFFIS: Uh-huh, served on the 26th.13

MR. GIESE: All the parties will receive them on14

the 26th.15

CHAIRPERSON GRIFFIS: Yes, by or on, right.16

MR. GIESE: Good, good.17

CHAIRPERSON GRIFFIS: And that's your18

understanding, too, Mr. Gell, right?19

MR. GELL: Yes, that's perfectly all right. I20

would just raise one more issue since it came up, my21

understanding is that there are both special exceptions and22

variances involved here. I think what the Zoning Office did when23

it put this together decided to make everything a variance. And24

what I would like to indicate is that some of these things simply25
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are not really variances. I think they were put in just in case,1

out of an abundance of caution.2

I believe that quite sincerely that some of these3

issues can be dealt with as special exceptions. I think4

everything but lot occupancy, in fact, can be dealt with as5

special exceptions. So I'd like to revise the application in6

line with the plans that we, in fact, give you so that it at7

least has all of the possibilities there for everybody to see.8

I don't think there's any question about where9

we're doing this and what's being done but it's simply a10

technical issue about -- and it shouldn't have been raised but it11

was raised, so it ought to be addressed.12

CHAIRPERSON GRIFFIS: Well, I think that's13

absolutely required. I mean, we ought to know what we're going14

after. I'd suggest that when you put that in, that it's very15

clear, very concise and direct, if not it's own stand-alone16

paragraph that can be issued around. I think we'd look for17

staff also to issue us a memo on that.18

DIRECTOR KRESS: May I just say that there's a19

clarity on this.20

CHAIRPERSON GRIFFIS: Yes.21

DIRECTOR KRESS: He is looking to have this -- the22

applicant is looking to have this project totally done under 223.23

Unfortunately, the one caveat under 223 is the lot occupancy24

which is exceeded here.25
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CHAIRPERSON GRIFFIS: Right.1

DIRECTOR KRESS: So that's why they all became2

variances, because he didn't qualify under 223, because of the3

percentage of lot occupancy.4

CHAIRPERSON GRIFFIS: Okay.5

DIRECTOR KRESS: That doesn't mean the Board could6

not possibly decide to give a variance to 223 for the lot7

occupancy and then go to the special exception but once you have8

to prove the variance to the lot occupancy, as soon as you have9

to prove that one variance, then you're making a variance case.10

So it can be all variances or it can be a variance and a special11

exception but I don't see how you can get around a variance on12

this because of the lot occupancy because you're over lot13

occupancy.14

CHAIRPERSON GRIFFIS: All right, well, Mr. Gell, if15

you want to put together a memo that addresses that, that may not16

be just a concise piece, but maybe elaborate, that can be served17

at the same time, we can have responses from the party. I'm18

going to ask the OZ staff also to review it and send us a memo19

and then we can pick that up very quickly at the beginning of the20

next.21

MR. GIESE: Mr. Chairman, when Mr. Gell says22

possibilities, is he going to call things what they are? Is he23

going to say exactly what --24

CHAIRPERSON GRIFFIS: I can't tell you what he's25
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going to do.1

MR. GIESE: I understand that.2

CHAIRPERSON GRIFFIS: Let's ask Mr. Gell; is that3

appropriate?4

MR. GELL: Mr. Chairman, this case -- with a slight5

design change, this case could be a special exception case, a6

very slight design change. We think we need the variance. If it7

turns out that in deciding what to bring you -- and we're talking8

about, you know, less than a one percent change, but if we -- or9

I'm sorry, one foot change. But if we -- if in deciding what to10

bring you we bring you something that you can handle as special11

exception, then obviously, we want to be covered. That's why I12

suggested the application would consider both.13

We're only talking about technicalities here.14

What's important to the parties is what, in fact, is going to be15

built and what, in fact, the effect on them is going to be. I16

just want to be sure that we're covered on all bases and if we17

say only variance and it turns out that you can approve a special18

exception, but not a variance with a condition, then I want to be19

sure that somebody can't go to court and object to the fact that20

they didn't know it was going to be a special exception.21

I mean, we're really being peppered here by -- from22

two sides. With I won't say everything but many things which are23

simply -- should not be serious issues that have been raised to24

the standard of a serious issue and obviously, they've created25
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problems for us --1

CHAIRPERSON GRIFFIS: Okay.2

MR. GELL: -- we're trying to deal with them the3

best way we can.4

CHAIRPERSON GRIFFIS: Right, and I understand.5

Yeah, Mr. May?6

COMMISSIONER MAY: Can I suggest that you have to7

decide what the building is going to be and then we'll figure out8

whether it's a variance or a special exception and you can figure9

that out. I mean, you have a good handle on it. You know how10

close you are to special exception. If it's a seven-foot11

addition instead of a eight-foot nine addition or something like12

that, you're back on special exception territory and then, of13

course, the standards change.14

Figure it out and then tell us what it is and then15

we'll act on it. Let's not try to -- don't throw us two16

different cases again next time.17

MR. JOHNSON: The notice that went out was18

variances also. I mean, that's the notice.19

CHAIRPERSON GRIFFIS: Right, right.20

DIRECTOR KRESS: Variances is a tougher standard of21

proof so --22

CHAIRPERSON GRIFFIS: Yeah, if it steps back to23

special exception and the Board has in its jurisdiction to change24

within the parameters of the announcement, we'll do that but25
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clearly if a variance test is made, a special exception would1

probably -- is less burdensome to prove. So, I think Mr. May's2

point is well taken.3

VICE-CHAIRPERSON RENSHAW: Mr. Chair, just a4

question to ask if the property has to be reposted.5

CHAIRPERSON GRIFFIS: No.6

MS. BAILEY: Mr. Chair, are we asking for a survey7

or not?8

CHAIRPERSON GRIFFIS: I'm sorry, what?9

MS. BAILEY: Are we asking for a survey or not?10

CHAIRPERSON GRIFFIS: No, I would say that our11

direction to the applicant stands and that is a strong12

recommendation that a survey be conducted, but we're not13

requiring it, no.14

Okay, anything else? Okay, let's just go down the15

dates again and submissions.16

MR. GIESE: There is one other item, Mr. Chairman,17

and that's an item that wasn't submitted this time which wasn't18

submitted, which is Mr. Zapatka's date of entering into an19

agreement with the applicant to move forward. He was supposed to20

submit that on Friday and we haven't seen that.21

MR. GELL: I thought that was submitted. Let me22

check.23

(Pause)24

Mr. Chairman, it is in fact, on the fax cover sheet25
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to the BZA. It's possible that Mr. Giese didn't get it and I1

will --2

MR. GIESE: I didn't get it. What was with it.3

MR. GELL: I think they were sent separately and4

your cover sheet probably did not have it. That was my mistake.5

I will certainly get you that. It's the date of the contract6

between Mr. Zapatka and Ms. Trautwine.7

CHAIRPERSON GRIFFIS: What's the date?8

MR. GELL: And that will also be -- that was June9

30.10

CHAIRPERSON GRIFFIS: What year?11

MR. GELL: This 2001.12

CHAIRPERSON GRIFFIS: Okay.13

MR. GELL: And now that everybody knows it, perhaps14

we don't have to submit it.15

CHAIRPERSON GRIFFIS: Exactly. See how well we can16

take care of this stuff. June, 01, done. Okay. Anything else?17

Okay, Ms. Bailey, when you're ready.18

MS. BAILEY: The items that are outstanding which19

needs to come into the record are, the revised plans, ANC report,20

and a revised Office of Planning Report. The survey is21

recommended but not required. April 9th, the hearing will be22

continued and the submissions are to come in by March 26th.23

I guess, lastly, Mr. Chairman, the applicant should24

put together a scenario of whether the project is a area variance25
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or special exception or a combination of both. Mr. Gell had --1

CHAIRPERSON GRIFFIS: No, you're absolutely correct2

and we'll let it stand.3

VICE-CHAIRPERSON RENSHAW: Mr. Chairman --4

CHAIRPERSON GRIFFIS: Yeah.5

VICE-CHAIRPERSON RENSHAW: -- do we need any legal6

guidance from our corp counsel regarding the CFA and the Old7

Georgetown Board and the BZA? Remember, we talked about the need8

to clarify who's got the handle on decisions, the last word.9

CHAIRPERSON GRIFFIS: Yeah, I'm going to -- corp10

counsel can serve that on the Board and that's fine.11

Okay, anything else? Very well, that's going to12

conclude the afternoon session the 12th of March 2002 of the BZA.13

Thank you all very much.14

(Whereupon, on 5:27 p.m. the hearing in the above-15

entitled matters concluded.)16

17


