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P-ROCEEDI-NGS
(10: 08 a.m)

CHAI RPERSON GRIFFI'S:  The hearing will please cone
to order. This is the March 12th, 2002 public hearing of the
Board of Zoning Adjustnents of the District of Colunbia. M nane
is CGeof Giffis. | amthe Chairperson. Joining ne today is M.
Anne Renshaw, the Vice-Chair, also Curtis Etherly. David Levy is
representing the National Capital Planning Commission and M.
Ant hony Hood is representing the Zoni ng Conm ssi on today.

Copi es of today's hearing agenda are available to
you. They are located to ny left near the door on the table that
you entered into. Please be aware that this proceeding is being
recorded, so we nust ask you to refrain from any disruptive
noi ses or actions in the hearing room

When presenting information to the Board, speak
into the mcrophone and state your nane and hone address before
presenting your testinony and we'll give you technical advisemnent
in using the mcrophones when you're up here. Al  persons
planning to testify either in favor or in opposition are to fill
out two witness cards. These cards are located at the end of the
table in front of us and also at the sane table with the agendas.

Upon conming forward to speak to the Board, please
give both cards to the Reporter who is sitting to ny right. The
order of procedure for special exceptions and variances this

norning will be first, statenent and w tnesses of the applicant,
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second, Governnent reports, including Ofice of Planning and any
other that were submtted. Third would be the report of the
Advi sory Nei ghborhood Conmi ssion, fourth wll be parties and
persons in support, fifth, parties or persons in opposition, and
sixth, finally, closing remarks by the applicant.

Cross exanination of witnesses is permtted by the
applicant or parties. The ANC within which the party is located
is automatically a party in the case. The record will be closed
at the «conclusion of each case except for any naterial
specifically requested by the Board. The Board and staff will
specify at the end of the hearing exactly what is expected and
the date when persons nust submt evidence to the Ofice of
Zoni ng.

After the record is close, no other infornmation
will be accepted by the Board. The Sunshine Act requires that
the public hearing on each case be held in the open before the
public. The Board may, consistent with its rules of procedure
and Sunshine Act, enter executive session during or after a
public hearing on a case for purposes of review ng the record, or
del i berating on the case.

The decision of the Board in contested cases nust
be based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the nenbers of the Board in conversation and |

woul d ask that we'd have everyone turn off their beepers and cel
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phones at this time so as not to disrupt the proceedings.

The Board wll now consider any prelimnary
matters. Prelimnary nmatters are those which relate to whether a
case wll or should be heard today such as requests for
post ponerment, continuance or wthdrawal or whether proper and
adequate notice of the hearing has been given. If you are not
prepared to go forward with a case today or if you believe that
the Board should not proceed, now is the tinme to raise such a
matter. | will turn to staff to see if there are any prelimnary
matters that they know of at this tine.

M5. BAI LEY: M. Chairman, menbers of the Board,
good nor ni ng.

CHAI RPERSON GRI FFI'S: Good nor ni ng.

M5. BAILEY: Yes, there is a prelimnary matter and
it has to do with the second case on the nmorning's agenda. It's

-- the case nunber is 16835, Mary Josiah. That property was not

post ed.

CHAI RPERSON (RIFFI'S:  Ckay, is the applicant here?
Ckay. Let us do this. 1'd like to hear from the applicant but
Board nenbers, | think ny first indication that we wouldn't hear

this today but that the applicant isn't here yet, although they
are the second case in the norning. Let's give it sone tine and
hopefully we'll be able to have an indication when they do show
up and we can hear fromthem

Are there any other prelimnary natters?
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MB. BAILEY: Yes, M. Chairman, but it's best
di scussed when the case is called.

CHAI RPERSON (RI FFI S: Geat, then let me just say
thank you to Ms. Bailey, who is our able staff and ny far, far
right, M. Hart, closer to ne, also staffing today and M.
Sansone, the corporation counsel and Ofice of Planning is with
us also but we'll introduce them when the case is called. So |
think we're ready to proceed to the first case of the norning.

V5. BAI LEY: Application Nunber 16838, Goal LLC
pursuant to 11 DCVR 3103.2 for a variance from the m ninum | ot
area requirements under subsection 401.3 and variance from the
maxi mum | ot occupancy requirenents under Section 403 for an
addition to and conversion of a flat that's two dwelling units
into a three-unit apartnment building in an R4 Dstrict at
prem ses 1717 and 1719 5th Street NW (Square 508 N, Lots 801
and 808). Al those wishing to testify, please stand to take the
oat h.

(Wtnesses sworn)

M5. BAILEY: Thank you, please cone forward. M.
Chairman, there is an ANC report that canme in this norning and
that report does need to be waived into the record.

CHAI RPERSON GRI FFI'S:  Ckay, thank you. And indeed,
| did have it at one point. Do you have it? Okay, oh, right,
indeed. It's not signed.

V5.  BAI LEY: M. Chairman, we did get a signed
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original copy and that was left at the front but the copies that
were given to us were not signed, but the original was signed.

CHAI RPERSON GRI FFI S: Ch, okay, all right, that's
fine.

VI CE- CHAl RPERSON  RENSHAW ~ Just to note that M.
Padro is the Conmmissioner, he's the Single Menber District
Commi ssioner for 2C 01 so this wuld not be the official ANC
report.

CHAI RPERSON GRIFFI'S:  Ckay, in which case we don't
necessarily need to waive it in. |Is that correct?

M5. BAILEY: That's correct.

CHAI RPERSON (Rl FFI S: Fabul ous. Ckay, well, it's
in as evidence and we will take it up when we get to the ANCs and
let's begin. Good norning. |'mgoing to have you each introduce

yoursel f, however you want to do it and then you' re welcone to

pr oceed.

MR NVWANZE: Good norning, ny name is GCeorge
Nwanze. I'm here on behalf of Goal LLC, the applicant in this
case.

M5. NWANZE: And | am Audrey Nwanze, al so here on
behal f of Goal LLC, the applicant in this case.

MR PADRC, Al exander M Padr o, Advi sory
Nei ghborhood Comm ssioner, 2CL-01 and | am representing, Yyou
know, both the Single Menber District and the Conmission in this

i nst ance.
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CHAl RPERSON (RIFFI'S: G eat .
DI RECT TESTI MONY

MR NWANZE: Good norni ng, Board nenbers, as | said
earlier, ny nane is George Nwanze, a menber of Coal LLC. CGoal is
here before the Board this norning requesting that the BZA grant
two variances with respect to two lots in Square 508 North. The
[ ot nunbers are 801 and 808. Specifically, we request a lot area
variance and a | ot occupancy vari ance.

The lot area variance is necessary because zoning
regul ations require 900 square feet per dwelling unit, which
means that we have to have a total of 2700 square feet in order
to build three condom niuns on that property. Qur current |ot
size is 2192.49 square feet. W are, thus, 18 percent shy of the
required |ot size. Also a lot occupancy variance is necessary
because zoning regul ations require that a building does not cover
nore than 60 percent of the lot in this District.

Qur project will cover over 1700 square feet or
about 70 percent of this lot. To shed some light on the lots and
the difficulties that they pose, Lot 808, the smaller of the two
lots, is 17 feet wide and 50 feet deep. It's a |land-1ocked piece
of property that's sort of wunique on the block in that it's
narrow and shal | ower than any of the other |ots.

Currently the lot is substandard as conpared to any
of the other pieces on that block. Lot 801 is the sanme width, 17

feet wide, and awkwardly it's 74 feet on one side, on the south
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side, and 83 feet deep on the other side. These |ots pose
difficulties in trying to nmeet zoning requirenents in terns of
trying to develop them W originally cane upon the property
through an ad in the paper. The two lots were offered for sale
and we purchased 801 and 808 as a package.

801 originally had a building on it that had been
vacant and dilapidated for over 20 years, a small structure,
basically 14 feet wi de, and about 50 feet deep. The buil di ng
itself had been ravaged by fire and the south and east walls were
buckling and |ooked like they were on the verge of collapsing.
The -- in fact, the <city had slated the building for
condenmnat i on.

Lot 808, the adjacent piece, was overgrown wth
weeds on the property when we first came upon it, about four feet
hi gh. It also looked like it had been neglected for sone tinme
and there was a clean it or lien it sign, when we purchased the
property. We purchased the property from a gentleman who had,
apparently bought the property from a foreclosure sale and had
indicated that he had perceived the project to be a difficult
project and was not really interested in doing anything with it,

other than to pass it onto soneone el se who wanted to develop it.

So we picked up the property from him with the
obj ective of building two new townhones on these properties. Qur

original plan was to build two houses on two separate lots. W
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presented the prelinmnary plans and contacted DCRA in July |ast
year and that was when we were infornmed of the restrictions posed
by the shape -- the unusual shape and sizes of these |lots.

Essentially, we were informed that in order to
build houses on these lots, we would have to get a series of
vari ances. | mean, for exanple, the lot was only 17 feet wide
and the mininum requirement was 18 feet for the lot. e
basically calculated that it would probably come to about a tota
of six variances that we woul d have had to cone to the BZA for to
ask before we could build anything significant on these
properties.

It was also during this process that the notion to
conbine the lots to create a larger record |ot cane upon. The
idea was appealing because a larger lot would be easier to
develop and the ultinmate structure that we would be able to erect
woul d have a larger footprint than woul d have been possible with
the restrictions posed by trying to build tw houses on the
i ndi vidual lots, one on each |ot.

At the same tine it also became evident that to
build a structure on this one larger record lot to be conparable
to the original concept of two houses, we would have to build a
building that would house at least three units, three
condom niuns. The notion had been fromthe word go to sell the
properties, to sell the houses that we would build, so in that

sane vain, we basically cane up with the conclusion that we could

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

also build condom niuns which would still be for sale and we
basi cal |y, did our projections and canme up wth three
condom ni uns being conparable in value and construction to the
two houses.

The -- we found out from our DCRA that we were in
an R4 neighborhood and our understanding that an R4
nei ghborhood basically would allow up to four wunits. Ve went
back and subnitted -- drafted plans for three units and then
submtted these plans to DCRA sone tine in |ate Septenber. e
also filed for our subdivision to conbine the lots to create a
record lot. Through the process, we were informed that there was
alimtation on the size of the lot. W only had just under 2200
square feet of lot size and we needed 900 square feet per
condom nium that we intended to erect and as such, DCRA approved
pl ans for only two units as opposed to three.

DCRA subsequently issued a building permt granting
us permssion to erect two units on the structure. Once we
received our permt from DCRA we basically comenced
construction. W actually had little choice with the timng of
construction. There were other problens that we had to deal with
once we became owners of this property in that the property had
been vacant for quite some tine. Apparently it had becorme a sore
spot in the nei ghborhood.

The DC Board of Condemmation of Unsanitary

Buil dings contacted us in October by nail and it basically gave
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us a notice of condemation and required that we show cause why
the building should not be condemed. I made contact with
Herbert Johnson, the chief, and | indicated to M. Johnson that
we were in the process of renovating the property and had just
put together sone plans, that we had encountered sone
difficulties based on the unusual shape and sizes of the lots and
as such, we had to change our original intention and try and
erect a different structure. Thus, the reason why we hadn't
started construction right from the time we purchased the
property.

M. Johnson basically indicated that as long as |
had -- | could produce evidence of construction or the intent to
build, then the condemnation process might be halted but at the
same tinme he wanted to -- he indicated that the building could
not stay vacant in the present condition that it was. There were
also structural difficulties that we encountered wth the
building. As | indicated earlier one of the walls was buckling,
clearly visibly buckling and | ooked |ike the building was going
to col |l apse.

The building is located in an area where there's a
lot of illicit activity and people basically traversed the vacant
lot in the back because it is weeded, to get pass that piece of
property sonetinmes and to another piece of property so there's
clearly a lot of traffic there and the danger posed by the

building was that it could collapse on passershy. This also
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created a sense of urgency in terns of when we had to start work
on that buil ding.

The other considerations had to do wth the
renovation itself. Once the building was secured, or purchased
we actually had to get insurance, builder's risk insurance policy
on the building which required that the building be under
construction for the policy to be in effect. The builder's risk
basically insurance to shy away from abandoned or vacant
properties and the policy we had required that we actually show
evidence of work on the structure for that policy to be in
ef fect.

And one of the final considerations in terms of
when we started our construction was the expense involved in
hol ding the property. W had a significant nortgage on it and a
loan basically with a very high interest rate which required that
we be in and out of the project as soon as possible and facing a
pending balloon paynent. These are pretty nmuch the
consi derations we had beforehand and once the building permt was
issued by DCRA, we proceeded to start construction on the
property.

The Applicant Coal believes that the BZA shoul d
grant the requested variances in the sense that we are faced with
difficulties regarding this piece of properties. They presented
as difficulties in the sense they were unusual in size and shape

and even after conbining, the final piece of |lot that we ended up
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with posed difficulties.

Qur proposed devel opnent basically does not address
the inpact to neighborhood and in fact, meetings with the
nei ghbors and sone of the community foruns we attended indicated
that there was pretty nuch strong support for the project. Ve
actually believe and there's Ilanguage from other reports that
indicate that this is a benefit to the city in the sense that

we're taking an abandoned blighted piece of property and
providing new housing on a block that basically has not shown
much devel opnent and that piece hasn't shown nuch devel opnent in
20 years.

This is, in essence, consistent with the city's
conprehensive plan in the sense that the piece of property is
advantageous in the sense that it's three blocks from the Shaw
Metro. The -- we went through the process. VW met with the
Single Menber District Comm ssioner and we attended the Single
Menber District nmeetings. W cane before the ANC and basically
presented our case and expressed a desire to develop the
condom niunms and raised the issues of the difficulty in the |ot
and the reasons why we shied away -- were forced away from
devel oping two houses on two separate lots and ended up with one
conbi ned | ot and choosing to put in three units.

The -- in fact, it is sort of noteworthy that we

actually chose only to do three as opposed to four which would

have been pernissible in an R4 neighborhood and, again, the
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reason we chose three was because the original intent was to have
two buildings and our final analysis indicated that three units
as opposed to four would be conparable to what we woul d have had
to undertake to do two houses.

The applicant in this case does -- thinks our

property is unique and we do not believe that granting a variance

on this project will set a precedent for allowi ng other three-
unit buildings on the bl ock. As | indicated earlier, the two
lots are unusual. It's our desire and certainly a strong

notivation for us as former residents of the comunity and still
residents of the district, it's our desire to create hone
ownership in the form of condomniuns and not actually rental
apartments.

The developnent plan is not to turn these into
rental apartment building but to sell them to honmeowners,
pot enti al residents that wuld conme in and enrich the
nei ghbor hood. So in comng before the BZA this norning, we
essentially are trying to have two variances granted in the sense
that we find that the building is -- the project and the | and has
proven to be practically difficult for us in terns of devel oping
a viable project on the land and as such, it would certainly not
be against the intent of the conprehensive plan for the BZA to
grant a variance in this case. Thank you.

CHAI RPERSON GRI FFI S: Thank you very much. I

appreci ate that background and | think it is also fairly well

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

laid out in the entire file that we have already. A coupl e of

qui ck questions. The conbined |ot process, where are you in
t hat ?

MR NWANZE: | have a plat that needs to be signed
by historic and then it goes back to the Ofice of Surveyor. It

is not in the historic district.

CHAl RPERSON GRIFFI'S: R ght, indeed. So you have -
- it also is signed by the Zoning Adm nistrator; is that correct?

MR NVWANZE: It's been signed by nyself, the
trustee, the Ofice of Tax and Revenue, and then the next step
from -- | took it back to the Surveyor's Ofice, then the
surveyor said, "Take it to historic and then bring it back to ne
and then Zoning will sign".

CHAI RPERSON GRIFFI'S: | see, okay, and so -- well,
for our purposes it's not conplete, and actually for your
pur poses al so. So let ne just state at the begi nning now that
depending on how this rules, any decision -- there's two ways
this could go; one there would not be a decision today based on
the fact that we're looking at something that isn't actually
conbi ned vyet. So we're looking at the variances for a lot that
doesn't exist, essentially, but we fully anticipate that it wll
be and that is stated here.

So we could, in fact, not decide or if there was in
fact, a decision that it would certainly be a condition that we

woul d have to have factual evidence of the conbination of the two
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lots into a single. Ckay. Also, | do appreciate frankly, the
photos and the background of the lot and the condition and |
think you should be applauded from a city's perspective and for
all residents on this Board of bringing a project of this nature
and taking the risks, as you've laid out, in ternms of purchasing
it and putting the plans together.

M/ concern is |ooking at -- the uniqueness, | think

is made, and you were very clear on that. The intent of zoning,

there's going to be sone question, | think, Ofice of Pl anning
will bring some of that out but also just the questions of
practical difficulty. W're looking at really the difference

between two units on this conmbined ot and three units and |
don't know if you want to speak to it right now, but | would keep
in mnd that | need further discussion on why the practical
difficulty goes directly to the addition of that third unit.

And unl ess you want to speak directly to that now,
| can go to the Board questions.

V5. NWANZE: If | can speak on that just briefly
and that is because we felt that three units would be nore
affordable than the two and until we conbine that lots and even
after conbining the lots, we would still need a variance because
of the anount of space we are taking up on the lot when you
conpare the two houses versus the three.

And if we do or did go with the two houses, in

order to nmake this venture profitable, for our other nore
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affordabl e housing efforts, the prices would be very high, naking
it less affordable to a larger stock of people. So it was our
intention to nake it nore affordable to nore people or avail able
to nore peopl e.

CHAI RPERSON GRI FFI S: Ckay, | think the Board is
fairly clear that we do have two variances for the |ot occupancy
but | think of nost difficulty in ny mnd, looking at this, is
the variance of conversion to three units as |'ve stated.

And let ne also just touch on what you've said in
terns of bringing in affordable units also a very inportant issue
but it goes to economics and really the question that goes to
practical difficulties, what's created in the land and the site
and its uniqueness that's causing the practical difficulty that
you cannot use this as proposed as a matter of right.

And so, | nean, basically what I'mlooking at is a
lot when it's conbined conceivably with a variance of ot
occupancy can be used as a matter of right for the two-unit plat.
So | need to then get to now a third unit. And when we talk
economcs, there is a level of discussion that can happen in
ternms of econonmics but it can't be a stand-alone issue in terns
of profitability or that the project works or doesn't work or
even brings down the affordability and | would also just state
directly, if you're going to give us the discussion of
affordability, then clearly docunmentation of that should be nade,

what is the difference of sale price fromthe tw units to the
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three units, how much is saved, what kind of incone group are you
going after?

| nmean, affordability, it's a well-used term |
must say, but to that, let ne go to other Board nenbers'
guestions. Any other questions?

COW SSIONER HOOD: M. Chairman, | would say that
in M. Nwaanze's testinmony he referred to applying for this area
for two units.

MR NWANZE: Applying for this area for three
units, sir. W started out applying for three units and DCRA
basically indicated that at third unit would require nmore of a
lot area and so they would give us permssion for just two units
and it would have to cone to BZA to ask --

COW SSI ONER  HOOD: But apparently you started
construction with three units anyway.

MR NMNZE: W started construction with a design

for a three-unit building and have actually nade significant

i nprovenents, the reason being was the -- when we submitted the
pl ans, the indication was that the -- suddenly the |lot area was
an issue and the -- it was beyond the discretion of the Zoning

Admi nistrator but the project as presented |ooked like a viable
proj ect and should not have probl ens passing the BZA nuster.

And at the sane time, they, they, being the DCRA,
issued -- give us a building permt to build without a third

floor, which would have been the third condom ni um
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COWM SSI ONER HOOD:  Ckay, thank you.

CHAI RPERSON GRI FFI S: But right not, the building
is beyond the allowabl e | ot occupancy; is that correct?

MR NWANZE: That's correct and that al so basically
cane to us after the fact when we presented the plans to DCRA we

presented the plans in its present condition with the |ot

occupancy as it is now and the zoning -- it basically passed
zoning and the building -- the construction permt was issued as
presented, so we actually did not -- questions were raised as to
whether it exceeded |ot occupancy or not. It was actually, the

only issue presented was the third floor, the third unit.
CHAI RPERSON GRI FFI'S:  Ckay, other questions, Board
nenbers? (Ckay, is anyone else here for this application today?

Ckay. Ch, I'm sorry, you're going to speak with the ANC when

they come up. Ckay, that's fine. Let's go to Ofice of
Pl anni ng.

MR COCHRAN. M/ nane is Steven Cochran. |'mwith
the Ofice of Planning. 1'd like to clear up sonme areas in our
report which | actually just noticed now | apologize if they

caused any confusion. W're looking at the conbination of two
lots on Square 508N. Lot 808 is the designation for 1719 5th
Street which, if you look at Attachment 1, is the lot on the
nort h. Lot 801 is 1717 5th Street, which is the lot on the
south. As you can see, they are narked absolutely in the reverse

in Attachrment 1. They're also nmarked in the reverse in
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Attachment 2, Attachment 3 and Attachment 4.

They're also nmarked in the reverse for everything
from page 6 on. Apparently, the only pages where | had a clear
head were pages 1 through 5 and | apol ogize for that. | don't
believe that it effects that analysis. It just reflects poorly
on advanci ng age.

The other thing that is curious here is that there
are two interpretations of how nuch lot occupancy is permtted
that is again, it does not effect the Ofice of Planning' s
anal ysis but it nay be something that you would have to deal with
in an order. The Zoning Admnistrator has said that |ot
occupancy allowed is 60 percent. There is a letter in the file
from M. Nero stating that |ot occupancy allowed is 40 percent.
I believe that it depends on whether -- when you're
interpretation of what you consider to be another structure and
whet her doing the addition brings it down to 40 percent or not
and | have not addressed that in ny report. That's sonething you
all will have to discuss.

I believe that the applicant has adequately
addressed the difficulties that he faced in devel oping Lot 801
and with your permission | wuld sinply state that the Ofice of
Pl anning supports the variance on the anmount of land that the
buil di ng occupies. |If you would like me to go into nore reasons
on why, |I'd be happy to but we feel that it neets the exceptional

condi tions. It certainly would have inposed a hardship and it
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has no negative inpacts on the nei ghborhood to develop the |ot by
the very forcesightful conbination of the two |ots.

And our report is based on the assunption that the
two lots will be conbined.

CHAI RPERSON GRI FFI S: Yeah, | think your report's
clear on that.

MR COCHRAN: Ckay, good. On Section 401.3, the
nunber -- basically the nunmbers of units that you can devel op, we
do have sone problems here. So I'lIl be flipping to page 6 in ny
report and then just running through it fairly quickly. Are
there exceptional conditions with respect to Section 401.3? W
did not find any because it can be developed and is currently
probably 70 percent of the way in being devel oped as a two-flight
unit. It already has a CMO for two units. The sanme applies
really to practical difficulties and other burdens.

Can the relief be granted without substantial
detriment to the public good? It could be. This is often the
case with an R4 zone. It's clear from Section 330.3 in 11 DCMR
that the R4 zone is not intended to be a general apartnent zone.
That begins with R5. However, because the zoning regulations
were witten after many of the buildings had been built in the
central city and many of them had already been converted into
apartments, we find often that having three units is consistent
with the neighborhood, but it is not consistent with the zoning

regul ations. That's a nuch bigger issue.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

And as long as the R4 zone remains defined as it
is, we have found that the request would violate the intent of
the zoning regulations as they're currently witten. That's
really the crux of our argument. The applicant has been able to
-- has decided to take the risk on devel oping this building, had
seened to have had enough confidence to have built the two units
and the third unit sinply violates the intent and integrity of
the zoning regulations and we have not seen evidence of there
being either exceptional <conditions or hardship that would
warrant the granting of the variance for the third unit.

I'd be happy to answer any questi ons.

CHAI RPERSON GRI FFI'S:  Thank you, M. Cochran. Does
the applicant have any questions of the Ofice of Planning or
officially cross exam nation of the Ofice?

MR NWANZE: A question or just a clarification on
a comment, is that what I'm--

CHAI RPERSON  GRI FFI S: Yeah, strictly you're to

cross examne which | can explain what it is, but 1'll give you
lots of latitude on this one. If you have questions of M.
Cochran, if you want further clarification of his report. First
of all, you have copies of his report, correct?

MR NWANZE: Yes, | do, sir.
CHAl RPERSON GRI FFI S: You've had enough time to
revi ew t hen?

MR NWANZE: Yes, | have, sir.
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CHAI RPERSON GRI FFI'S:  Ckay, and you've net with M.
Cochran on this?

MR NWANZE: | did, before, yes.

CHAI RPERSON (RI FFI S: Ckay, then if you have any
qguestions or clarifications.

MR NWANZE: Certainly. | just had | guess a
point, asking for a clarification. M. Cochran mentioned that |
-- the applicant had the confidence to proceed with the project
and | basically wanted to get an understanding from M. Cochran
as to why he felt that that if we did, given the scenario that we
were working --

MR COCHRAN: Excuse nme, | would like to retract
that and sinply say that the applicant did proceed. | shouldn't

make a judgment on whether you did it with trepidation or wth

confi dence.

CHAI RPERSON GRI FFI'S:  Does that address it?

MR NWANZE: Yeah, that hel ps, thanks.

CHAl RPERSON GRI FFI'S: Anyt hing el se?

MR NWANZE: No, sir, thanks.

CHAl RPERSON  GRI FFI S: Ckay, if you think of
sonething, you can bring it up. Board nenbers, questions of

O fice of Planning?
VI CE- CHAl RPERSON  RENSHAW M. Chairman, just to
ask M. Cochran, M. Cochran, you indicated earlier that some of

the indications of the buildings were misrepresented in your
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report. They were reversed. Wuld you --
MR COCHRAN: The lots were reversed and |'d be

happy to put in the file a corrected version, 801 for 808 and 808

for 801.

VI CE- CHAl RPERSON RENSHAW  Thank you

MR COCHRAN:. |, again, apol ogize.

CHAI RPERSON  CGRI FFI S: Anything else for M.
Cochran? Al right, well, M. Cochran, first of all, | want to

indicate that the table given, Table 2, which cones on page 4 is
very helpful. This is not the nost confusing we've ever had in
terms of regulations but it certainly adds to its confusion and -
- but your table does not. It subtracts from the confusion and
it's very helpful to look at that kind of spread of what we're
looking at in terns of the variance for three units and this flat
and exi sting conbined lots, so | just absolutely appreciate that.

Dd you have any -- | know you said that it is up
tous and it clearly is up to this Board, but did you | ook at the
| ot occupancy issue, although you've done the spreadsheet and did
you, in fact, look at this as a -- this is sinply vyes or no, |
think, but as a multiple dwelling, a conversion to mltiple
dwelling in ternms of the | ot occupancy and area?

MR COCHRAN:  Yes.

CHAl RPERSON GRI FFI'S:  You did.

MR COCHRAN: CGoing from -- excuse ne, | was

dealing with 403.2. | have to admit that | straddl ed because it
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wasn't -- | didn't feel that it was necessary to make a choice
bet ween whose interpretation was correct given that a variance
woul d be required anyway.

CHAI RPERSON  GRI FFI S: Ckay, well, actually 1'm
adding a third. | nean, it's fairly clear what you're saying is
that at 403 we look at dwellings for that which is 60 percent. W
ook at all other structures which is 40 percent but we al so have
a designation for conversion to nultiple dwelling, which has |ot
occupancy none prescribed. D d you look at that at all?

MR COCHRAN:  No.

CHAI RPERSON  GRI FFI S: Ckay. Cood, any other
questions of the Ofice of Planning? kay.

COW SSIONER HOOD: M. Chair --

CHAl RPERSON GRI FFI' S Yes.

COW SSI ONER  HOOD: -- | just want to clarify M.
Cochran's statenent. Wen you address the can relief be granted
wi thout substantial inpairnent to the purpose and integrity of
the zone plan, in 401.3, | think you said yes or did you say no?

MR COCHRAN:  No, on 401.3, no, on 403.2 yes.

COW SSI ONER HOOD:  kay, okay, and let ne just ask
not necessarily, M. Chairman, just of this particular case, in
your report also, M. Cochran, you mentioned page 8, "OP is
troubled by applicants having started construction before
receiving or even having filed for permission to construct the

third unit". |'m seeing a nunber of cases and not particularly,
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M. Chair, picking on this particular applicant, where that is
starting to happen nore and nore often as opposed to none.

M. Cochran, in your view of the planning, are you
starting to see that, too, where people will go ahead and j ust
start anyway and then if they get caught, and no bearing on this
applicant, but if they get caught or if they find out that
they're not in conpliance, then they cone and try to get through
t he BZA process?

MR COCHRAN: First, 1'd like to state that |
absolutely have the greatest confidence in the applicant's
integrity and | have checked out the process that he went through
on this and he did everything correctly, even if maybe some of
the interpretations that he received were incorrect. So the
applicant did not seemto intend to build two units and then cone
in and argue that well -- anyway he was approaching the variance
straight up on this. So | just wanted to nake that clear

W have certainly seen some other cases where it
woul d seem as though people are doing exactly what you said.
But, there is a step in the process where that should be caught
and sonetimes it is not being caught before it cones to you

COW SSI ONER  HOCD: Thank you, M. Cochran. ['m
glad to know that this applicant followed the letter to the T.

MR COCHRAN:.  Absol utely.

COW SSI ONER  HOOD: But | just wanted that for

clarification because | am seeing a lot of the conme to the Board
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and to the Coomission. So thank you, M. Chair.

CHAI RPERSON GRI FFI S: Thank you, M. Hood. M.
Cochran, you stated on page 7 the first bullet point, the |ast
sentence that, the l|ast sentence states, "However, no scenario
does the applicant actually |ose noney". Can you tell ne briefly
how you base that?

MR COCHRAN: The applicant shared what | guess
would be called a proforma with the Ofice and it just didn't
seem appropriate to put that in the file.

CHAI RPERSON GRI FFI S: No, and | would agree it's
not appropriate, but | just wanted to nake sure that there was
basis to the statenent that actual financials were revi ened.

MR COCHRAN: Yes. In terns of actual cash outlay,
that does not necessarily account for the dollar amount, the per
hour basis being given to the applicant's tine for the
conver si on.

CHAl RPERSON GRIFFI'S: | see. Ckay.

MR COCHRAN:  You would have to ask the applicant
whet her that was incl uded.

CHAI RPERSON GRI FFI S: R ght. Any ot her questions
of the Ofice of Planning. Did you have any other questions?
I'mjust giving you an opportunity, you don't need to?

MR NWANZE: No, sir.

CHAI RPERSON GRI FFI'S:  Ckay, good, thanks. Let ne,

before we nove off on the other governnent reports and to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

ANC, | would like to ask counsel that is with us, if they can,
shed any light on how, as directly stated, why this would not be
consi dered a conversion to nultiple dwelling.

M5. SANSONE: M. Chairman, it appears that it
woul d be considered a conversion. | believe the OP report
considered it to be a conversion. The multiple dwelling is
defined in the regulation as a dwelling having three or nore
dwelling units which is also the definition of an apartnment
house.

CHAl RPERSON GRI FFI'S:  Thus the confusi on.

MR COCHRAN: Right. | honestly, was very confused
by the different interpretations on this. Seemngly one official
| ooked at it as an addition to an existing structure. Certainly
in terns of future CM3s it would be a conversion froma flat to a
multiple dwelling unit. But if one variance is granted and
anot her variance isn't, then it wouldn't be.

If you grant the variance for |ot occupancy, then
you're still -- then the CMO that now applies to the northern |ot
would apply to the new conbined lot in which case there is no
conversion to a miultiple dwelling in which case the 60 percent
| ot occupancy is allowed. Ironically, if it becomes a multiple
dwel I'ing, less ot occupancy is allowed at 40 percent.

CHAl RPERSON GRI FFI S: Right, | mean, yeah, and
they're very separate issues. | mean, one can --

MR COCHRAN. Well, for the other structure.
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CHAI RPERSON GRI FFI S: And -- but the lot itself
would still need a variance to get three units based on the 900
square foot requirenent.

MR COCHRAN: The lot itself would require the

variance for how much land is actually built on -- for anything.

CHAI RPERSON  GRI FFI S: But see, that's where |
di sagree. For lot occupancy, if it -- if this is a conversion of
multiple dwellings wunder 403.2, there is no lot occupancy
prescri bed.

MR COCHRAN But if you don't grant the variance
for the third unit, then it remains a flat, in which case it
isn't a conversion to a nultiple dwelling unit in which case the
ot occupancy for flat pertains, which is 60 percent. You can
see why | didn't go into depth in addressing this.

CHAI RPERSON GRI FFI S: Ri ght. VWw, okay. Vel |,
there it is then. I don't have record of any other government
reports on this. Does any other Board menber? Ckay, let us go
to the ANC report and M. Padro, you are with us today. Good
nor ni ng.

MR PADRO CGood norning. As previously noted, |'m
Al exander M Padro. I''m Advisory Neighborhood Conmission for
Single Menber District 2CL-1 and Shaw. This property in question
is located in ny Single Mnber D strict. I will shortly read

from the prepared statement that you have before you regarding

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

the full Conm ssion's action.

Just to note, our Conm ssion neeting on this issue
occurred less than a week ago. W do not have an Executive
Director and as a result, we do not have the capacity to turn
around an official report in this short period of tine. So,
therefore, | volunteered to incorporate the details of the
meeting and the vote in ny letter which you have before you. And
I wll read from the letter skipping the prefatory remarks
regardi ng case nunber, |ocation, et cetera.

"Lot 801 is a 19th century two-story row house that
has stood vacant and boarded up for approxinmately 20 years. Lot
808 has been enpty for a conparable anount of tine. This area has
harbored drug activity for approxinmately 20 years operating out

of both occupi ed and abandoned buildings like 1719 5th Street NW

At one vacant house adjacent to the property, at
1721 5th Street NW this activity was occurring as recently as
| ast vyear. The devel oper, who is a property owner elsewhere in
the comunity and should be congratulated for maintaining
affordable rents on those properties, seeks to develop three
mar ket rate condom niuns where zoning will only currently allow
two units. Because of the unusual characteristics of the lot and
existing zoning inpedinents, no developer has dared invest in
bringing quality housing to this site until now.

At the nmonthly public neeting of  Advisory
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Nei ghbor hood Commi ssion 2C held on Wdnesday, March the 6th, 2002
at United House of Prayer, 601 M Street, NwW from 6:30 to 8:00
p.m which was duly noticed and with a quorum present, follow ng
a presentation by the applicants and due deliberation, the
Commi ssion voted to support the applicant's request for zoning
variances to permt the developnent of 1717 through 1719 5th
Street NWas detailed in the application.

The vote was two in favor, one opposed and one
abstention, with Conm ssioners Goring and Padro voting in favor,
Commi ssioner Thorpe voting against and Conmi ssioner Brookes
abst ai ni ng. Comm ssi oners Hol brook, Jones and Tunnis were not
present at the neeting.

The Commission noted the difficulty of devel oping
the lots in question profitably and selling them at the nost
reasonable price as possible and the applicant's conmitnent to
maintaining their other properties in the neighborhood as
affordable rentals, thereby, subsidizing the rental properties
wi th the condomi ni uns.

In addition, at the monthly ANC 2C 01 comunity
foruma neeting of residents of ny Single Menber District held on
Wednesday January the 30th, 2002 at 7:00 p.m at the Wt C
Dani el Shaw Branch of the District of Colunbia Public Library,
1701 8th Street, NW the applicant presented the project at 1717
through 1719 5th Street NW and answered questions from those in

attendance, which included neighbors of the subject property.
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After a thorough discussion of the zoning relief
requested and potential inpacts, those in attendance raised no
objections to the application. I ndeed, conpared to other
devel opments in the area, which wll post significant parking
probl ens, this devel opment was viewed as being a win/win for the
comunity, the conversion of a neighborhood eyesore into
attractive new housi ng w thout negative inpacts.

I also personally contacted nearly tw dozen
residents of the 400 and 500 bl ocks of Rhode |sland Avenue NW and
S Street NWas well as the 1700 and 1800 blocks of 5th and 6th
Streets NW in February of this year to determine whether there
were any objections to the proposed zoning change for the project
and whether there were any conditions that could be addressed in
a BZA order to aswage specific concerns raised.

| determined that there were no objections raised
to the increase in the nunber of units proposed for the subject
property and no concerns that should be dealt with in the BZA's
order. In reviewing the Ofice of Planning's report on the case,
I note that the developnent at 1717 to 1719 5th Street NW
supports a nunber of elenents of award to Section of the
conpr ehensi ve plan, including developnment of additional housing
in the area, especially housing in close proximty to public
transportation, in this instance, both nmetro rail and bus, and
nei ghbor hood stabilization.

To quote the COP report, 'The granting of the area
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variance would be consistent with all three of t hese
conpr ehensi ve plan objectives. It would add housing. That
housing would be within three blocks of the Shaw Metro Station.
It would help to stabilize the neighborhood by taking both a
vacant shell and a vacant lot and convert them into units for
hone ownership'. The report also enunerates the numerous
chal l enges faced by developers interested in this parcel, a
principal reason why this property remai ned vacant and boarded up
for so long. Indeed, many devel opers have | ooked at this parcel
in the past several years and decided they could not redevelop it
profitably.

It is unquestionably one of the nost difficult to
devel op parcels in nmy ANC Single Menber District and perhaps, in
the entire Commission area. The report goes on to conclude that
both variances requested can be granted without a substantia
detriment to the public good and that, indeed, inportant public
benefits would accrue from granting said variances and allow ng
this devel opnent to proceed as pl anned.

It downplays the effect that not granting the
variance that would permt construction of a third unit however,
which is, in fact, integral to the overall project. To not grant
the variance would result in the two units being marketed at a
much hi gher price which would preclude their sale to persons of
all but the highest inconme levels or could result in their sale

at a loss to the developer which could discourage other
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devel opers working to return vacant and abandoned properties in
t he nei ghborhood to productive use.

The Ofice of Planning's report clearly explains
alnmost all the reasons why the two variances should be granted.
The only concerns expressed the OP report that of the alleged
i mpact on, quotes, 'the intents, purpose and integrity of the
zone plan', end quotes, by granting the variance from the |ot
area dwelling units requirenments of Section 401.3 of the nature
as not to be a concern to comunity residents.

The | aw provides for exceptions and exenptions and
that is how this application should be viewed, not as a precedent
to allow every owner of at two-story row house to request an
exenption to build a third story, but to permt the devel oprment
of a difficult to develop parcel to occur where the benefits of
the conmttee far outwei gh the zoni ng considerations.

It should be noted that a survey of the historic
structures in the nei ghborhood is currently being conducted under
a grant fromthe H storic Preservation Division to the H storica
Soci ety of Washington DC with the objective of adding the area to
the Shaw H storic District or possibly establishing a new stand-
alone historic district. At that point, permts for denolitions,
additions and new constructions in the area will cone under the
jurisdiction of the Hstoric Preservation Review Board making
non-conpliant construction in this densely built part of Shaw

exceedingly difficult.
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But a three-story building is indeed appropriate in
this part of Shaw As a historian and architectural historian
specializing in the neighborhood, | can attest to the fact that
two and three-story row houses conprise the bulk of the
nei ghborhood' s historic housing stock and commercial structures.
The construction proposed for 1717 to 1719 5th Street NW is
consistent with the developnment pattern established in the
decades following the Cvil War when this part of the city
devel oped and to which period the majority of extent structures
dat e.

The design of the structures is also consistent
with styles prevalent at the tine and the types of additions that
have been erected in the subsequent century. Many of these
buildings originally constructed as single fanmly homes were
subsequently subdivided into apartments, especially after the
U S. Suprene Court declared restrictive covenants in the District
of Col unbi a unconstitutional in 1947."

In summary, | urge the Board of the Zoning
Adjustnent to grant both of the variances requested in the
application and thereby allow the devel opnent of 1717 to 1719 5th
Street NW to nove forward as proposed. Thank you for the
opportunity to commrent and for taking community concerns into
account in your deliberations.

CHAI RPERSON GRI FFI S: Great, thank you very nuch.

And thank you for a very thorough report and for your presence
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here to give it. Board nmenbers, questions of the ANC nenber?

MEMBER LEVY: M. Chair, given the ANC nenber's
testinony that these are market rate units and that the sale of
the units at market rates will allow the applicant to maintain
their other properties as affordable rentals, | guess I'd really
like the applicant to clarify at this point whether these are
marketed as affordable units or market rate units, because ny
recollection is that the applicant testified these were
affordabl e units. So | guess | need sone clarification on that
at this point from sonebody.

MR NVWANZE: I guess affordable, when we say
affordable units, we nmean not priced in the $300,000.00 range.
Qur goal basically for these condominiuns is to start nmarketing
them at about 190,000 to $199, 000.00. Wen we say affordable, I
guess we don't nean affordable as defined by what is considered
the nedi an income and what the median inconme can afford. W nean
in relation to some of the prices that some buildings and hones
and condom niuns have been selling for given the nei ghborhood,
the need for housing in the neighborhood and other tract
honeowners. W did the analysis and given the construction
projections, we figured we'd be able to present them somewhere
around that value. And that would be affordable to nore of the
public than not. So we do not use a technical definition of
af f or dabl e.

MR COCHRAN. M. Chair, could | clarify one thing?
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Because the O fice of Planning report was quoted so extensively
in the Conmmissioner's testinony, | just wanted to clarify that
that one section that referred to affordable housing was not
quoting fromthe OP report. W had -- the docunentation that the
applicant provided to us showed with mght be his return at one
assuned sales price and what might be his return at a higher
assuned sales price. But we did not do any eval uati on on whet her
the housing would be affordable or not. It would sinply be |ess
expensi ve.

CHAI RPERSON GRI FFI'S:  Right, okay, and that it goes
back to ny first statement about the difficulty of a non-defined
word as affordable which is fairly |oosely used. | nean, quite
frankly, the question would be, would you refuse an offer of
$400, 000.00 for one of your units and you don't need to answer
that, but unless you're setting a ceiling of price at which you
will sell it and nothing above, there's a difficulty in |ooking
at affordability.

O course, there's also realities and there's
market realities and lastly, | would indicate that this Board
woul dn't and does not nmke decisions and deliberations trying to
mnimze the profitability to devel opers doing projects. And as
| stated again, the econonics -- you see why it gets difficult,
the economcs do not factor directly into making the entire case
or each of the prongs of the test that need to be nade.

So, M. Levy, | appreciate that and | think bottom
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line, ny understanding of this and that applicant can correct ne
if I"'mwong, but the bottomline obviously is the nore dense the
| ess amount each sale price needs to be. |If you have two units,
the anount of noney that needs to be recouped by devel opnent and
by land costs and all of those conbined is obviously, nobre so
than three units thereby, it could bring down the asking price
which would make it nmore affordable or a different affordability
level for the neighborhood. And so | think -- if 1'm not
mstaken, | think that's fairly clear and | think it's the
under st andi ng of this Board.

Ms. Renshaw, you had a question, | believe.

VI CE- CHAl RPERSON  RENSHAW Yes, thank you, M.
Chairman. Just a technical question for M. Padro; under 3115.1,
which is the instructions to the ANC about reports to the BZA, we
require the signature of the chair or the vice-chair on reports
in order to get great weight. W don't have anything in our file
from your ANC, from your chair, signed by your chair. I's that
sonething that you could get to us that would state that you have
been so designated to present this report?

MR PADRO W would absolutely provide a certified
copy of the resolution voted upon at the neeting along with a
copy of the minutes of the nmeeting of the Board but, you know,
sorme additional time would be required to prepare that.

VI CE- CHAl RPERSON RENSHAW | think we shoul d have

that, M. Chairman, for the record.
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CHAI RPERSON  GRI FFI S: Ch, | absolutely agree
because | think we do look to give the ANC the great weight and
wi thout that, we can't. How nuch time do you think you need for
t hat ?

MR PADRO | would say two weeks, just to be safe.

CHAI RPERSON GRI FFI 'S Ckay.

MR PADRO | cannot vouch for the schedule of the
chairman and other parties to be available and the chairman was
recently out of the country for two weeks, so that's why | would
suggest that period of tinme.

SPECI AL AGENT WH TE: Ckay. Well, conceivably, M.
Renshaw, would it not -- would it be less conplicated if there
was just a letter signed designated M. Padro as the appropriate
spokesperson for the ANCto give the report for the entire ANC?

VI CE- CHAl RPERSON RENSHAW  Yes, uh- huh.

CHAI RPERSON CRI FFI S: I think that's all we're
| ooki ng for.

MR, PADRO Vell, | think, you know, in the
interest of neeting the letter of the law then, I would

recoomend that we have, you know, a certified copy of the
resol ution.

CHAI RPERSON GRI FFI S: Ckay.

MB. SANSONE: M. Chairman --

SPECI AL AGENT WH TE:  Yes.

M5.  SANSONE: -- if I mght just junp in for a
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mnute. Under the ANC Reform Act of 2000, the ANC is allowed to
present oral testinmony at the hearing which can then be given
great weight provided it's followed within seven days of witten
docunentation that the ANC has supported that testinony. That
may be an easi er avenue than the resol ution.

CHAl RPERSON GRI FFI S: Yeah, absolutely, | think
that's great. So if we can do that within --

MR PADRO I would commit to preparing the
docunentation for signature by the chair and whoever --

VI CE- CHAl RPERSON RENSHAW | want to conplinent M.
Padro for giving the BZA one of the mnpbst detailed ANC reports
that we have seen in a long tine.

MR PADRO  Thank you.

VI CE- CHAl RPERSON RENSHAW It's very conplete, very
wel | devel oped.

CHAI RPERSON GRI FFI'S: | ndeed, thank you. M. Hood?

COW SSIONER HOOD: M. Chairman, | just wanted to
say to Conmi ssioner Padro, | too am concerned about the integrity
of the zone plan. You nentioned in your testinony that this case
shoul d not be viewed as a precedent setting case. |In actuality,
it will be because on down the line |I've seen in the past any
action that this Board does, this case nunber if it's voted up,
will come back and somehow will use this very case for their
particular reason and do the sane thing. But be that as it may,

| understand the blightened neighborhood and the concerns and
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sonetine, | think, we need to have flexibility with that.

But let ne just ask, who is the Chair of the ANC?
Are you the Chair?

MR PADRO No, | amnot the Chair. The Chair is
Ler oy Joseph Thor pe, Jr.

COW SSI ONER  HOOD: Ckay, okay. Also, | too want
to comrend you in your testinony. You mentioned how thorough you
were with having the S and D neeting and as ny col | eagues know,
I'mvery strict and |'ma stickler for this S and D neetings. So
you should be comrended, Conmissioner Padro and also your
testinony provided to us is far exceptional from what |'ve seen
inalong tinme and |'ve been here since 1998.

It |ooks very good, but the key is I'mglad to see
that you had an S and D neeting. So | think you should be
comended and keep up the good work, thank you.

MR PADRO Thank you very much for that
recognition

CHAI RPERSON GRI FFI'S:  Thank you, M. Hood. Let ne
di sagree with your point on precedent setting, however. | think
the BZA acts on each case independently, and | think your point
is well-taken that if there's an order that is approved or
denied, it can work for the docunentation of further applications
but | think our record would show that we don't hold to previous
orders or decisions. So | don't want to send the signal out

there that we are setting precedence.
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COW SSI ONER - HOCD: vell, M. Chair, | would
disagree with you and | have no problens in us disagreeing to
agree but | can tell you that in the past, those orders do cone
back to haunt us and they will come back and they wll be waved
to you. |I'mnot saying in this case, but that order, that order
nunber will be waved in our face and say that we've done it in
the past. I'm not saying that the Board has a precedence
setting.

| know that we deal with each case on its own
nerit, but | mean, applicants will conme down and say that case

order nunber such and such and I'm not saying that's going to
reflect nmy position on this case, but | just wanted to nake sure
that -- well, make M. Padro aware that actually there wll be
precedence set even though it shouldn't be, but it will come back
and it will be thrown back in this Board' s face.

CHAI RPERSON GRI FFI S: Good, | thank you for that
and | think that is clear. Gkay, are there anybody in support or
opposition to testify today? Ckay, do we have any other
reports? | don't have any indication of it, in which case, |
will give you an opportunity to give closing remarks on this.

M5, NWANZE: Thank you for allowing us to cone
before you and present our case today, and as we've stated, we
are a nei ghborhood D strict based conpany that's prided ourselves
on producing reasonably priced and affordable rental housing in

the District. But also keep in mnd that we are a business with
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enpl oyees and expenses and we've got to nake a profit on sone of
these in order to continue our affordable housing passion and it
is a passion.

Econom c devel opnent is a passion for our famly,
one that we've worked on here in the District for 12 years. You
know, and to hear that, you know, that we're out to nake noney
when we've lost money for 12 years, you know, kind of hurts
because we've been out there in the trenches for a nunber of
years and are very passionate about our comuniti es.

If we wanted to really nake a bunch of nobney on
this property, we could have had four units. | mean, it would
have been al nbst the sane process for us to do that but we felt
that that woul d somewhat overwhel mthe nei ghborhood and we didn't
want to do that, so we settled on three units as a conprom se,
one that would be fair to the comunity and also fair to us as a
busi ness and our fanily.

W ask that you approve our two variances. W, as
stated, as we have stated our case, feel that we have a solid
case and why we should be granted the variances and because of
our unusual circunstance in ternms of the lot size and the |ot
shape, we feel that it states a strong case in our situation

And we also felt that going with the three units
posed a quicker process in that we only had two variances to
overcone as opposed to six. And | don't know if you have further

statenents, that's it for ne.
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MR NVANZE: | don't have anything else to add to
that. | think she -- Audrey basically presented the case. Thank
you, Menbers of the Board.

CHAI RPERSON GRI FFI S: G eat, thank you very nuch.
Board nmenbers, any |last questions, clarifications.

MEMBER LEVY: Just a quick commrent, M. Chair --

CHAI RPERSON GRI FFI' S: Yeah.

MEMBER LEVY: -- to the applicant and nmy questions
weren't going to whether or not you should or shouldn't nmake a
profit. I was just looking for clarification on the use of the
word "affordable"” and exactly what we were |ooking at regarding
the merits of the case, so thanks.

MB. BAILEY: M. Chairman as an end note, there are
two letters of support, tw witten letters of support in the
file that's Exhibits 24 and 23.

CHAI RPERSON GRI FFI' S Yeah, thank you for that. W
shoul d have brought that up. | thought | had mne marked but
does anyone have that right at their fingertips?

MEMBER LEVY: M. Chair, | don't have those in ny
copy of the file.

MR NWANZE: M. Chair, may | nmake a comrent ?

CHAl RPERSON GRI FFI'S: Sure.

MR NWANZE: | amfamliar with the letters in the
record and one -- | just wanted to say that one of the
properties, the two gentlemen who supported -- made the witten
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support, one is basically directly opposite the property and

other gentleman is right next door on the sanme side at 1715.

his building share is sharing a party wall w th out building.
CHAI RPERSON  GRI FFI S: Cood. kay, yeah and

indicated by M. Bailey, Exhibit 23 and 24 are letters

47

t he

So

as

of

support. One is from M. Lewis, who as you've just indicated is

at 1718-1/2 b5th Street NW which has its proximty to

t he

applicant's site. And the second is M. Castor, Exhibit Number

24 who is at 1717 and no, |'m sorry, 1715 5th Street which
what you've indicated. Ckay, it is noted and if there aren't
further questions, we are waiting for sone information from
ANC and did we indicate anything el se that we needed on this,
Bail ey, do you recall, or Board nenbers?

Ckay, | think that's it. Let's set this
deci sion making then, as quickly as possible. | think the fi

neeting in April is open; is that correct?

is

any

t he

Ms.

for

rst

V5. BAI LEY: M. Chairnman, before answering your

question, the discussion did entail the applicant providing
did you want this, | guess is the question, conbining the I
before the Board taking formal action.

CHAI RPERSON GRI FFI S: Ch, vyes, indeed, thank

or

ots

you

very nmuch. That's a very pertinent and inportant point. As soon

as that happens, we need sone sort of notice of that. | think we

can set it for decision naking though as | indicated, and t

when that cones through --
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M5. BAILEY: D d you want to put it on the April --

CHAI RPERSON GRIFFI'S:  Yeah, is that April 2nd?

V5. BAILEY: April 2nd.

CHAl RPERSON GRIFFI'S:  Yeah, let's do that.

COW SSIONER HOOD: M. Chair, also | noted Ofice
of Planning said they would provide us with the accurate scale of
the drawings, so we need that for the file, too, of the site
You know, the buildings were m srepresented.

CHAI RPERSON GRIFFI'S:  (Oh, the lots.

COW SSI ONER  HOOD: Ri ght, the lots were
m srepresent ed.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER HOOD:  Let's just get that.

MR COCHRAN. Not the scale but the designation of
801 and 806.

COW SSI ONER  HOOD: Not architecture -- right,
right.

CHAI RPERSON GRI FFI S: Your site plans. Ckay, is
that clear?

MR NWANZE: Yes, | wunderstand that we should
provide information once the lots are conbined. The only thing I
don't understand is when you say set for decision, does that mean
we come back?

CHAI RPERSON GRIFFI'S:  Ch, right, and thank you for

bringing that up. The clarification is what happens is the first
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neeting of every nonth we have a public -- the first public
neeting, which is our decision naking, so we will wait for the
information to come in. The Board wll deliberate on that

norni ng and render its decision fromthe bench.
Your presence is not required, so basically you

don't have to be here for special public neetings. W don't have

any additional testinmony. It is all deliberation. So if you're
not here, you can call in and see what happened and then the
order would -- depending on what it is, would foll ow

MR NWANZE: W like it here.

CHAI RPERSON GRIFFI'S:  You like it here?

MR NWANZE:  Yes.

CHAI RPERSON GRI FFI S: Ckay, Board nenbers, let's
mark that down for the record. One for -- okay, thank you very
much.

MR NWANZE: Thank you.

CHAI RPERSON GRIFFI'S: A appreciate your tine today.

MR NWANZE: Thank you, Board nenbers.

CHAI RPERSON GRI FFI'S:  (kay, let's nove on and we'l|l
hopefully pick up the pace here as we go. I's anyone here for
Application 16835, Mary Josi ah?

MB. BAILEY: M. Chairman, the Board does have an
option at this point to dismss the case, if it chooses to do so.

The staff has had several discussions with Ms. Josiah. She was
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aware that the property needed to be posted | spoke to her
yesterday and she was aware that she needed to be here this
nmorning as far as | know.

So that's an option for the Board to consider,
whether to dismiss it or whether to do sonething el se.

VI CE- CHAl RPERSON  RENSHAW Ms. Bailey, did M.
Josi ah indicate yesterday when you spoke with her that she woul d
not be attendi ng today?

MS. BAI LEY: No, Ms. Renshaw, she did not and she

was clearly -- the inpression that | got was that she would be
here this morning. |1'mnot quite sure if something has happened
to hold her up but she was -- no indication that she would not be
here at all.

VI CE- CHAl RPERSON RENSHAW  Thank you.

CHAI RPERSON (RI FFI S: Ckay, well, in that this is
an individual and sonetines our processes and requirenents are
difficult to grasp, not for any fault of -- obviously staff has
made great effort to nmake communication on that, | suggest that
we just reschedul e this.

MR NERO M. Chairman, if | may?

CHAI RPERSON GRI FFI' S Sure.

MR NERO R chard A Nero, Ofice of Zoning.

CHAl RPERSON (RI FFI'S:  Yes.

MR NERO W have been -- | have been in contact

with Ms. Josiah on several occasions and there was sonme hesitancy
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on her part in our conversation with whether or not she wanted to
pursue this matter. She never spoke in terns of her not
attending this hearing this norning, but she was quite aware of
the hearing, quite aware of her burden of proof and expressed
some concern about her tine and her schedule in ternms of her
being able to go through the process.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR NERO She -- indicating that she's a graduate
student at a university and that all of this was cutting into her
schedul e and some doubt on her part as to whether or not she'd be
able to carry her burden of proof.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NERO | don't know, the Ofice of Zoning would
be inclined to disnmiss this case rather than continue it over,
since we've not heard from her this norning. There's been no
request to have the case continued or postponed.

CHAI RPERSON GRIFFIS: Right. Wll, as the Chair, |
frankly would like to hear and | absolutely appreciate the
staff's recomrendations. It's just | would like to hear fromthe
appl i cant sonething definitive.

MR NERO Perhaps we can -- not to interrupt but -

CHAI RPERSON G(RIFFI'S:  No, go ahead.
MR NERO Richard Nero, Ofice of Zoning. Wuld

you like is to try and reach her by tel ephone?
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CHAI RPERSON  GRI FFI S: Wll, that's what | was
thinking and we set -- let's just set this to a schedule, you
know, way out and try and find some renmedy clearly before we get
too close to it.

V5. BAI LEY: M. Chairnman, when you say way out,
woul d you --

CHAI RPERSON GRIFFI'S: | woul d nmake way out June or
July. That's the official term I think that's in the
regul ati ons, Section --

M5. BAILEY: W do have an openi ng next week if you
would like to --

CHAI RPERSON (RI FFI'S: No.

M5. BAILEY: -- but that's not way out.

CHAI RPERSON CRIFFIS:  No, | think we're setting it
off two to three nonths.

V5. BAILEY: Ckay.

CHAI RPERSON GRI FFI S: I mean, if things need to
change for that and, you know, we get nore specificity, but |
think we're giving the benefit of the doubt here. Ti me
constraints on graduate students, God bless us all, we've got
full time jobs, but if there's other conplications or technical
difficulties or if she has no interest in doing it, you know, we
don't need to waste our tinme.

M5. BAILEY: Wuld June be appropriate for you?

CHAl RPERSON (RIFFI'S:  Yeah, | think June is fine.
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M5. BAILEY: Okay, well, the nonth of June is open,

CHAI RPERSON GRIFFI'S:  Let's just pick it, whichever
| ooks good.

M5. BAILEY: June 11th?

CHAl RPERSON  GRI FFI S Yeah, June 11th sounds
fantastic and M. Nero and Ms. Bailey, we absolutely appreciate
your efforts in putting it together. There's a |lot that happens
behind the scenes with applications and we again, appreciate the
contact and this will be sinple, and hopefully, straightforward.
So we are at June 11t h.

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: 1'd like to ask staff to clarify. It
appears that the property was not posted at all; is that correct?

M5. BAILEY: That's right, it was not.

MEMBER LEVY: So do we then send notice to the
applicant that --

MR NERO W would have to renotice.

CHAI RPERSON GRI FFI'S:  Yeah, M. Nero is saying that
we're going to renotice it.

MEMBER LEVY: Ckay.

CHAl RPERSON GRI FFI S So in setting out to June
gives is that tinme and availability, if it happens.

VI CE- CHAl RPERSON  RENSHAW M. Chairman, | would
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suggest that M. Nero communicate with Ms. Josiah also in witing
so that she has something fromthe Board detailing what she needs
to do if she's going to continue and requesting in the letter
that if she does not want to pursue this case, that she notify us
in witing, so that we have sonething for the files that she is
wi t hdr awi ng.

CHAIRPERSON GRIFFIS: R ght. M. Nero?

MR NERO Al right.

CHAI RPERSON CRI FFI S: I think what Ms. Renshaw is
doing is just trying to be very direct and straightforward in
case there is sone msunderstanding. Cdearly that -- part of the
-- the entire initial process that happens. | nean, | think she
shoul d know very wel | .

MR NERC Yes, she has received all of the
requi site notices about this meeting.

CHAI RPERSON GRI FFI'S:  Ckay.

MR NERO I will contact her by phone, try to at
first, ascertain whether she wants to wi thdraw or postpone or --

CHAI RPERSON GRI FFI'S: R ght, exactly.

MR NERO -- or re-poster.

CHAl RPERSON  (RI FFI S: And | think the other
important point and the last piece on this is we don't want to
over-burden staff to be, you know, corralling people in here. W
certainly don't need to do that. So we just want a clarification

and | would say that we've -- the Board nenbers, we can | ook at
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this application and look at the witten pieces that have
actually gone out, the notification and requirenents and
ascertain if there's anything further that needs to happen

outside of the phone calls M. Nero is going to make and to that

VI CE- CHAl RPERSON RENSHAW  And a letter.

CHAI RPERSON GRIFFI'S:  Ckay, so we're looking for a
letter fromM. Nero.

Al right, let's nove on and call the third case of
t he norni ng.

M5. BAILEY: Application Nunber 16842 of Mary Jane
and R Cerald Suskind, pursuant to 11 DCVMR 3104.1 for special
exception under Section 223 for an addition to a one-fanmly
dwel i ng not neeting the | aw occupancy side yard and it is a non-
conform ng structure as to Section 405 and Subsecti on 2001. 3.

The property is located in the R1-B District of
prem ses 2943 Maconb Street NW Square 2082, Lot 23. Pl ease
stand to take the oath.

(Wtnesses sworn)

V5. BAILEY: Thank you.

CHAl RPERSON GRI FFI'S: Good morning. Thank you very

much for being here. 1'Il just, of course, ask you to introduce
yoursel ves and give your nanme and address. Actually, you're
going to need to turn the mcrophone on. If you'll just hit it.
There is it.
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MR MORGAN M/ nane is Craig Mrgan. I live at
534 6th Street SE and |'m the architect working for Gerald and
Mary Jane Suski nd.

CHAI RPERSON (RI FFI'S: G eat .

M5.  SUSKI ND: Mary Jane Suskind, 2943 Maconb
Street, NW

CHAl RPERSON GRIFFI'S: I ndeed and wel come. And, M.
Morgan, you're going to be presenting the case today?

MR MORGAN:  Yes, uh-huh.

CHAI RPERSON GRI FFI S: Ckay, fabulous, then | will
step back and let you do it.

MR MORGAN. Ckay, great.

CHAIRPERSON GRIFFIS: Oh, I'msorry, hold on just a
second. It has been brought to ny attention that we have a
prelimnary matter in this in terns of we have an issue to deal
with first and forenost before you begin, which is a request for
party status from M. den Berger. W do have a letter Board
menbers, and let's take that up.

There's going to be two things that we need to

ascertain with this, and were you aware, did you have the letter

M5. SUSKIND: No, | phoned here because | was told
that it would be -- anyone asking that it would be three or four
days ahead of tinme for this neeting, so | phoned -- no, | was

down here with the poster and told that there was no one, so |
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didn't know about this.

CHAl RPERSON  GRI FFI S: Cay. Wll, this was
received and in the file on the 26th of February and let nme just
state that your awareness of it would be somewhat inportant but
would not, | don't think, prejudice your case in any sense. |'m
sure you've talked to the neighbor but the bottom line, we're
just going to figure out whether the party status can be granted
or not, which gets thema level of difference than just coming in
and as a person or individual to oppose and then, once we decide
whether or not party status is granted, if we decide party
status, we actually have a notion fromthe proposed party.

So let's jump right into it Board nmenbers. You all
read the letter of February 26th? The Berger property is
directly behind the Suskind property. Qoviously, we are trying
to determ ne whether --

COW SSI ONER HOOD: M. Chairman --

CHAI RPERSON CGRI FFI' S: Yes.

COW SSI ONER  HOCD: | would be inclined to grant
him party status but | would not be inclined to postpone any
neeting because | don't think he has provided us any evidence or
any rationale of a reason not to go forward today with this
pr oceedi ng.

CHAl RPERSON GRI FFI'S:  Ckay, and you're sayi ng based
on the proxinmty that the Berger -- M. Berger would be affected

nore so than the general public. Any other --
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CHAl RPERSON  CRI FFI S: Ri ght,
comrent s?

MEMBER LEVY: M. Chair --

CHAI RPERSON GRI FFI'S:  Yes.

58

I have in front of

okay, any other

MEMBER LEVY: -- | would agree, we should grant

party status and M. Berger nakes the point

of privacy and use

and enjoynent as other issues, nmakes specific reference to a

large tree that provides a buffer and he's concerned that that

may or may not remain follow ng the addition.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: I would also agree that there's no

justification in the letter for postponenent.

CHAl RPERSON GRI FFI S: Ckay.

MEMBER LEVY: There's no expl anati on.

CHAl RPERSON GRI FFI'S:  Anyone el se?

VI CE- CHAl RPERSON RENSHAW | concur.

CHAl RPERSON GRIFFI'S:  kay. Good, well, | think it

is clear then that M. Berger has clearly denonstrated that his

interest would be nore significant or sonmehow distinctly uniquely

effected in the character of the proposed zoning relief other

than those in the general public, so | would grant party status

to M. Berger.

On the second, | think the Board nenbers have
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stated pretty clearly M. Berger has a notion to continue this

case due to the lack of his ability to appear. However, there
was not any detail so | believe that there is inadequate
justification for a granting of the notion to continuance -- of

continuing and clearly there was no good cause stated by M.
Ber ger. And quite frankly, all in all, if we were to continue
this, | do believe it would prejudice the applicant at this tine.

So let's continue the case, noting the fact that
there is a party in this and go on fromthere.

MR MORGAN. kay, we are applying for a side yard
variance as well as a |lot occupancy variance, |ot coverage. |It's
for an area variance. 2934 Maconb Street is on the north side of
Macomb Street in the Ceveland Park H storical District. And
what we would propose to do would be to add an addition to the
back of the house extending eight feet from the current back of
the house and the side yard of the house --

CHAI RPERSON GRIFFIS:  Can | interrupt you quickly -

MR MORGAN  Sure, uh-huh.

CHAI RPERSON GRIFFIS:  So that we have a very clear
definition of what we're doing because often tines -- you are not
applying for a variance for the side yard. It's actually, in
fact, a special exception under 223 for an addition to a single
fam ly dwel | ing.

MR MORGAN Ch, all right.
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MR MORGAN. Yes.

CHAl RPERSON @RI FFI S: And the issue is that

60

you

have a non-conform ng side yard and structure but it is allowable

and | believe there were sonme changes in sone of the pieces,
am| looking at that correctly, Board menbers? kay.

MR MORGAN:  Yeah.

CHAI RPERSON GRIFFI'S:  Big difference.

MR MORGAN:  Sorry.

CHAl RPERSON GRI FFI'S:  That's okay.

MR MORGAN: The house was built back in the

and we'd like to extend along the existing side which

but

' 20s

is

currently 3.1 feet from the property line and the requirenents

are currently for more than that. Now, the addition is |ow here.

This is the addition. You can see it in this elevation. I
only one story. | doesn't extend up at all beyond the start

t he second fl oor w ndows.

t's

of

CHAl RPERSON GRIFFI'S:  Gkay, |'msorry, |'m probably

going to interrupt you quite a bit. This elevation that we're

| ooking at and plan was not part of the original subm ssion;
that correct? Oh, it was put into the case file?

MR MRGAN. | believe so.

is

CHAI RPERSON (RI FFI S: Board nenbers, do you have

copies of that? Aha, it is here. Good, so what |'m going to do

-- forgive me, | did not get copies. Wuat happens is we get
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original copy and it stays in this office and then depending on
the size and time and all that, we get individual copies at our
hones and offices to review and prepare for.

Al right, we have quite bit in here. So what --
nost inportantly what |'m trying to do is just establish what
you're referring to for the record, which is an oral record and
taped and transcripts and you are |ooking at the north elevation
in the plan, which is Exhibit Number -- it's all part of Exhibit
9, which are all the plans. So forgive ne for ny interruption
Pl ease proceed.

MR MORGAN: Ckay, as part of Exhibit 9, this is
the north elevation and we've mnimzed the extent of the
addition by keeping it low, in fact, keeping it tucked underneath
the existing roof eaves to allow light in there to continue to
flow around the back of the house to the adjacent neighbors as
wel | as the backyard of the house itself.

This also part of Exhibit 9 is the pictoria
portrayal of the addition. |It's working within the character of
the house itself. This is in the Ceveland Park H storica
District and we've received approval fromthe District Hstorica
Review Board. And it basically wants to extend into the garden
somewhat to take the inside of the house sonewhat nore into the
back of the house.

VI CE- CHAl RPERSON RENSHAW  Woul d you expl ai n about

t he topography of the back yard?
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MR MORGAN: Yes, | have that on another draw ng
here which explains it perfectly well. And this is the west
el evati on which shows the backyard and what | could draw to the

Board's attention is that the backyard slopes up substantially to
Newark Street further to the north which is the next street over,
alnmost to the second floor, so that when one is on the adjacent
property to the back, one is looking into the second floor of the
houses on Maconb Street.

In fact, long ago this area was a quarry to use
rocks to build sone of O eveland Park when it was first devel oped
after the Taft Bridge was built to open up this part of the city
for devel opment on Maconb Street and in particular this, which is
the first block off of Connecticut, sits rather low in the
t opogr aphy.

So we certainly see a minimal inpact. Certainly by
keeping the addition to one story, a very mnimal inpact to
adj acent nei ghborhood owners to the rear. This --

VI CE- CHAl RPERSON RENSHAW  Wbul d you expl ai n about
the skylights? You have a skylight in the roof of the addition
or two skylights.

MR MORGAN Yes, | have a skylight here on the
side of the roof of the addition.

VI CE- CHAl RPERSON RENSHAW  And the addition is all
gl ass save the roof?

MR  MORGAN: No, no. W have concern for the
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privacy, in particular of the adjacent property owner to the east
who we feel is nost effected by this addition because the
addition itself is proposed to go on the east side of the
property. And we have no glass or windows on that wall at all to
mai nt ai n.

VI CE- CHAl RPERSON RENSHAW  Just on two si des.

MR MORGAN  Yes, uh-huh, just on the two sides.

VW've met with the ANC and presented this to them
and they' ve given us approval fromtheir conm ssioners.

VI CE- CHAl RPERSON RENSHAW Do you have letters from
the neighbors adjacent to the property indicating there's no
pr obl enf?

MB. SUSKI ND: | don't have any letters but 1've
spoken to them W're close to the neighbors on both sides and
they' ve both approved it or they don't have any objection. And
the one on the left has put a simlar addition on their house
al r eady. And then speaking of the Newark Street, the Berger
family built a huge addition to the rear of their house
overl ooking ours very much interfering with the privacy of our
house.

The second floor of their Kkitchen sees right
through our second floor and then inmmediately next door to them
the famly there built a deck and then nore recently built an
apartment under the deck so that when we conme into our Kitchen

now in the norning, we have all of these w ndows of that
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apartnment facing our Kitchen. W are nuch nore exposed to the
people from Newark Street than they would be from us because we

are much | owner.

MR MORGAN: I would also add that the addition,
proposed addition, will be built into what already exists now as
an exterior deck area, so there will be no inpact at all on any

of the existing vegetation or trees which separate and shed
privacy between adj acent property owners which --

VI CE- CHAl RPERSON  RENSHAW So your deck is not
bei ng ext ended?

MR MORGAN. Ch, no, not at all.

VI CE- CHAl RPERSON RENSHAW ~ All right.

MR MORGAN. No, the hill is too steep to be in any
way buildable. It rises up so that when one is here, this is the
property line here, one is standing here six feet high, [|ooking
over the roof of the addition.

M5. SUSKIND: W have it terraced and the nei ghbors
on one side, they did renove some of their hill pushing back the
terrace but we would never do that.

CHAI RPERSON GRI FFI S: Cood, that's very helpful
showi ng this. You just mentioned a tree and |I'm going to M.
Berger's letter that --

MB. SUSKI ND: VW would keep the tree there. It
doesn't interfere with this.

CHAI RPERSON  GRI FFI S: Ri ght. He states, "In
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addition there's a very large tree which stands on the Suskind
which stands as a buffer between the Suskind property and the
Berger property". I'm looking at the file and the Suskinds do
not indicate the fate of this tree.

M5. SUSKIND: It's a holly tree and we try to keep
it full and cut also, but it does give us a lot of privacy.

CHAl RPERSON CRIFFI'S:  Yeah, sure. Actually in the
site elevation --

MR MORGAN. The tree is a good thing.

CHAI RPERSON  GRI FFI S: Yeah, exactly, | can't
imagine, but in the side elevation in the section of the rear

yard, can you just indicate where it is or does it show on that?

Maybe the --

MR MORGAN: | don't have it shown, but --

CHAI RPERSON GRI FFI S: I know you don't. | just
want you to give a -- you want ne to pick it out of that, a real

phot ograph? O fice of Planning is indicating that | should | ook
at the aerial photograph to try and pick out this snall tree.

(Asi des)

CHAI RPERSON GRI FFI S: Ckay, just hold up the site
plan. Ckay, and this give me a general indication of where the
tree is. It's off the deck, correct, towards the rear property
line. And so whenit's --

M5. SUSKIND: |It's right here.

CHAI RPERSON GRI FFI'S:  kay, so it's off the deck.
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M5. SUSKIND:  Yes, uh-huh.

CHAI RPERSON  GRI FFI S: Cearly, there you are
actually witing it, indicating on that and, of course, we'll get
copies of that for the record. And let's be clear again, what
has just been stated. There is an existing deck there. Thi s
addition is actually 14 feet by eight feet, eight feet extending
out from the existing building, all within -- well, wthin the
paraneters of the existing deck.

So clearly the inpact on the tree, although --

well, | would imagine that you'll do some investigation for the
footings that would not inpact and get an arborist. Qovi ousl y,
you don't want to kill that tree, which is what you ve |just
st at ed.

MR MORGAN: Right.

V5.  SUSKI ND: Because we have a stone wall that's
been there. The house was built in 1911 and this stone wall, |
guess is very old.

CHAI RPERSON GRIFFI'S: Cnh, so you have a retaining
wal | there and the tree is --

M5, SUSKI ND:  Yes.

CHAl RPERSON GRIFFIS: -- towards the rear of that
retaining wall. Oh, so there it is. | mean, it seens pretty
clear that there would be little or no inpact on the tree. kay,
let's continue then.

Anyt hi ng el se?
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COW SSI ONER HOOD: | woul d just --

VI CE- CHAl RPERSON RENSHAW M. Chairnman, well, go
ahead, M. Hood.

COW SSI ONER  HOOD: A question for clarification,
maybe | nmay have missed it. I"'mtrying to figure out where M.
Berger's house is.

CHAI RPERSON CRI FFI S: Do you have the Ofice of
Pl anni ng Report?

COW SSI ONER HOOD:  No.

CHAl RPERSON GRI FFI S: It seens to nme from the
pictures, M. Hood, if you go to the Ofice of Planning reports
and then go to the aerial photograph, that it is -- oh, gosh.

COW SSI ONER HOOD:  Right behind? This is it.

CHAl RPERSON GRIFFI'S:  Yeah, | think that's it.

COW SSI ONER HOOD: You think that's it.

CHAI RPERSON GRIFFI'S: M. Suskind, can you identify

M5. SUSKIND: Their house is directly behind us and
then part of our property extends a little bit over so that the
house next door to the Bergers also is partly behind us, but the
Berger house is directly behind us.

COW SSI ONER HOCD:  Ckay.

MEMBER ETHERLY: M. Chair, | believe the Ofice of
Pl anning may be showing a picture frompage 4 of their report the

applicant for clarification.
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CHAI RPERSON GRI FFI'S: R ght.

VI CE- CHAl RPERSON  RENSHAW Oh page 6 of OP's
report, there is a photograph and in the background there |ooks
to be a peach col ored house.

CHAI RPERSON  GRI FFI S: Yeah, that's where he's
| ooking to get clarification on.

M5. SUSKIND: Yes, it is, it's red, barn red but it
| ooks |ike peach here.

CHAI RPERSON  GRI FFI S: kay, so it's actually
phot ographed on page 4 of the Ofice of Planning report which
helps indicate that, in fact, going to the aerial photograph,
directly behind which is north on this photo, it is somewhat to
the left of the existing property, so we can see it. It's
frankly, one of the larger roof plans showi ng there. Cay,
everyone clear on that?

VI CE- CHAl RPERSON RENSHAW | have a question about

CHAI RPERSON GRI FFI'S:  Actually, Ms. Renshaw, |let ne
interrupt. M. Hood, did you want to follow up on that?

COW SSIONER HOOD: | want to follow up sonething.
So apparently, | think you nentioned a six-foot drop. Is it a
six-foot drop fromhis house to your house, M. Suskind?

MR MORGAN: |'d say nore than that.

COW SSI ONER HOOD: Al nost 20, a 20-foot drop.

MR MORGAN. Well, I'd say 12, al most 15.
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COW SSI ONER HOOD:  Yeah, | think it's well within
that range. Just what's indicated in the photograph you can see,
so, yeah, conceivably, the addition is below the first floor of
t he adj acent house.

MR MORGAN. Ch, yeah.

CHAI RPERSON GRI FFI 'S Ckay.

COW SSI ONER HOOD:  Thank you.

CHAI RPERSON GRIFFI'S:  Ms. Renshaw.

VI CE- CHAl RPERSON RENSHAW  Yes. I would like to
ask M. Mrgan about the letter in our file. It's Exhibit Nunber
7 dated July 25th, 2001 to the CD Historic Preservation Ofice
and | take it that the drawings that we have seen are the
drawi ngs that have been approved by HPRB.

MR MORGAN: Yes, we net with HPRB and nade
nodi fications to the design to gain their approval. W had --
initially had nore skylights in the roof which they thought was
not in keeping with the historic nature of the property, so we
decreased the size and nunber of the skylines.

VI CE- CHAl RPERSON  RENSHAW And also the glass
lights in the triangular space?

MR MORGAN  Yes, they --

VI CE- CHAl RPERSON RENSHAW  What was t he probl en®?

MR MORGAN. Well, they said that the size of the
gl ass was exceeding the size of the glass that was used at that

tine when the house was first built so we added additional
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subdi visions to the glass so it was nore -- the glass net with --
was used in the early parts of the last century.

VI CE- CHAl RPERSCN  RENSHAW You had nentioned
earlier that you had ANC approval. W don't seem to have
anything fromthe ANC in our file.

MR MORGAN: W met with themat their |ast hearing
whi ch was the 28th, two Mndays ago.

VI CE- CHAl RPERSON  RENSHAW Two Mbondays ago, two
weeks ago.

MR MORGAN.  Yeah, Nancy McWod is the chairperson
for the ANC that this property is in and the Board, not the Board
but the Conm ssioners all approved it in their vote.

VI CE- CHAl RPERSON RENSHAW W't hout any
docunentation fromthe ANC we can't give it great weight, but we
record your testinony as part of our record that the ANC has
approved it.

MR MORGAN. Great.

VI CE- CHAl RPERSON  RENSHAW And it was a duly
noti ced public neeting.

M5. SUSKIND: It was their nonthly neeting.

VI CE- CHAl RPERSON  RENSHAW Mont hly neeting, thank
you.

MR MORGAN: It was in the police departnment on
| daho Avenue.

CHAI RPERSON  GRI FFI S: Ckay, any other Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71

guestions at this tine? Ckay, let's nove on. Let's go to the
O fice of Planning.

MR MOORE Good norning. |'m John More of the
Ofice of Planning. M. Chair, if you'd look at the top of page
4 of the Ofice of Planning report as it relates to unintended
uses of the 223 --

CHAI RPERSON (R FFI S: Could you bring your nike
closer? 1'mhaving trouble hearing you.

MR MOORE: If there ever was a case that was
suited for 223, it's this case. Wen | net with the applicant in
her backyard, as a matter of fact, | was |obbied by her dog who
was all of nine inches long and about two inches wi de, to support
this application, ny concern would be the Berger property in the
back because as | stood on the terrace portion of the backyard,
at best fromthe first floor of the Berger property they nay be
able to see the roof of the addition, which is tucked in very
neatly in back of the structure.

They didn't go to the full extent of the backyard
that it could have gone. They stopped at about -- | guess five
six feet fromthe west there they could have extended further if
they wanted to but as they relate to the specific test, | feel
like I would go through that and under 223.2 --

CHAl RPERSON GRIFFI'S:  Let me interrupt you quickly
and | appreciate your report and your photographs which are

wonderful, the Board has read it so, frankly, you can just stand
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on the record with that.

MR MXORE: |'Il stand on the record then.

CHAIRPERSON GRIFFIS:  It's pretty clear and unl ess
Board nmenbers have questions of it or specific areas that they
need to have OP address, okay, well, let's do that then. Does
the applicant have any questions of the Ofice of Planning? They
are in support of the application.

MR MORGAN. No, no questions.

CHAl RPERSON  GRI FFI S: Cay, Boar d nenber s
guest i ons? Cood. Again, | absolutely appreciate first of all,
the abbreviated nature, which | think reflects the strength of
the case itself, but also the photographs. They' ve hel ped us
tremendously in giving an assessment. Ckay, any other questions,
coments, any other governnent reports? Wat else are we m ssing
her e?

VI CE- CHAl RPERSON RENSHAW "Il just put it on the
record that | think this report is very well done.

CHAI RPERSON GRI FFI S: Good, okay. Then is there
anyone el se here? Not seeing anyone else in the entire roomin
opposition or support of this, | can assune that there is none.

Then let's go to -- do you have any closing remarks or coments
at this tine?

MR MORGAN. Well, | certainly want to thank all of
you for listening to our case today and hope that you'll view

favorably our application.
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CHAI RPERSON GRI FFI S: Good. And | inmgine you're
| ooking for a bench decision and a summary order on this? | can
explain what those are if you need.

MR MORGAN Does that nmean you decide --

CHAI RPERSON CGRI FFI S: Yeah, a bench decision, we
decide right now. A sumary --

VI CE- CHAl RPERSCN RENSHAW |'m not sure that we can
do that since we have an opposi ng nei ghbor.

V5. SANSONE: M. Chairman, you can have a bench
decision but it will need --

CHAI RPERSON GRIFFI'S: A full order.

MB. SANSONE: -- a full order.

CHAl RPERSON GRIFFI'S:  Indeed, and | am sorry about
t hat. Thank you for bringing that to ny attention. So Board
menbers, are we ready to proceed today on this? Seeing an
indication, | think we are, okay. Then | would make a notion of
approval of Application 16842 of the Suskind residence which is a
speci al exception under 223 for an addition to a one-famly
dwelling not nmeeting the |ot occupancy 403 side yard and not
conform ng nature of the structure which is respectively 405 and
2001. 3 and the prenises bei ng 2843 Maconb Street NW

Cearly, this Board is beconming very famliar with
cases on 223 in this section. | think this is -- as the Ofice
of Planning has indicated in their support that this is what 223

was created for. W' ve gone through quite a bit indirectly but
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directly stating, in 223 the addition | think has been shown in
the architectural drawings and also the photographs to not have
any substantive adverse effect of wuse or enjoyment of any
abutting property.

Cearly, the dinension difference in elevations
bet ween the properties and setbacks. | think the applicant has
al so been very respectful of the adjacent to the right and |eft
nei ghbors in terms of where finished and glazing is and where
solid walls are. I will address, | guess a couple other things
in the opposing party letter, but | think that the privacy, use
and enjoynent of the neighboring properties will not be unduly
conpromsed. | think that's clearly shown in the fact that first
of all the, snallness of the addition, but also the area which it
was goi ng which is presently decked and used. It is not being --
a small portion being encl osed.

And then one of, | think, the nost inportant itemns
of Section 223 which is 223.4, where the Board has jurisdiction

to require special treatment in the way of design, screening,

exterior and interior lighting, building nmaterials, and other
features, et cetera, | often like to really get in and |ook at
t hat. I think the issue at this -- with this application is

clearly shown that it is incredibly respectful of the distinctive
architecture of the building and, frankly, needs no comment or
additional information in ternms of nmateriality for the addition

here.
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They have stated that they've worked with the
H storic Preservation which -- well, and hopefully feel strongly
that they have been helped in that frane from the design, but |
think it's an excellent design that's showing and would then ask
for a second.

VI CE- CHAl RPERSON RENSHAW  Second.

CHAl RPERSON GRI FFI S: Havi ng seconded, any other
di scussi on?

MEMBER ETHERLY: M. Chair, it nmay also be useful
to note that in response to the other party's witten letter to
us regarding concerns about the maintenance of the tree in the
rear yard, that we have gotten a clear statenent from the
applicant and her representative that that tree wll renain.
That gives me a great deal of confort with regard to the party's
expression of concern regarding his privacy and that of his
property. Thank you.

CHAl RPERSON GRI FFI S: G eat, an excellent point.
I'mglad you bring that up because that also goes into the other
issue that was addressed by M. Berger, is that he saw the
potential for serious adverse visual effects. I think that's
vindi cated, one, by the existence of that tree which we can
clearly see has quite a large shade area and bloom from the
aerial phot ograph.

Also in terns of adverse visual effects directly

stating that that addition fits incredibly well wth the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76

architecture of the house and | don't think it would have any
adverse visual effects or linmt views in any way.

In ternms of the intrusion of privacy and use and
enjoyment of the Berger property as stated on page 2, | think
that has al so been tal ked about in terns of the height difference
and el evati on. It would be hard-pressed to show how that would
actually adversely effect the use or enjoynent. And |1'm just
| ooki ng for other --

VI CE- CHAl RPERSON RENSHAW M. Chai rman - -

CHAI RPERSON CGRI FFI' S: Yes.

VI CE- CHAl RPERSON  RENSHAW -- what had given ne
confort is M. Mrgan's description of the property, the
t opographi cal features of the backyard and the fact that there is
a substantial rise in the property up to the level of the -- abut
or behind M. Berger's property and | think with that, | am very
confortable in saying that this addition is going to be one of
the very neat additions in the neighborhood and it seens to
conplinment the design of the house and hence, the historic
preservati on.

W call it a blessing on the design and | think
that it is one of the nore less intrusive designs that again, we
have seen at the BZA. So, again, it's a good job.

CHAl RPERSON GRI FFI S: Great, thank you very nuch
Ms. Renshaw. If there's nothing else further, we have a notion

to approve this. | would ask all those to signify by saying aye.
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(Aye)

CHAI RPERSON GRIFFI'S:  Any opposed? The staff will
record the vote.

M5, BAl LEY: The vote is recorded as five, zero,
zero to approve the application. M. Giffis nmade the notion,
Ms. Renshaw seconded it. M. Levy, M. Hood, M. Etherly in
agreenment and this is a full order.

CHAI RPERSON GRIFFI'S: | thank you very nuch.

MR MORGAN. Thank you very nuch.

M5. SUSKIND:  Thank you.

CHAI RPERSON GRIFFI'S:  And good |uck and enjoy that

ni ce room

VI CE- CHAl RPERSON RENSHAW  When is it going to be
up?

M5. SUSKIND: Well, ny husband has been doi ng nore
and nore cooking as we've gotten older and it wll extend the

kitchen and the dining room

MR MORGAN: We're not sure yet.

CHAI RPERSON (RI FFI S: As soon as possible, I'm
sure, to get that extra cooking going on.

M5,  SUSKI ND: W've lived in the house for 40
years. Actually, his grandnother |ived next door to us for many
years. So | think this is why he respects the property.

CHAI RPERSON GRI FFI'S: R ght.

VI CE- CHAl RPERSON RENSHAW  He certainly has a feel
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for the nei ghborhood.

M5. SUSKI ND:  Yes.

MR MORGAN Thank you very rmuch.

CHAI RPERSON (RI FFI S: Thank you and have a great
day. Do we have other issues before | adjourn the norning
sessi on?

M5. BAILEY: No, M. Chairnman.

CHAI RPERSON  GRI FFI S: I"'m just rushing over
everybody here. Do you want to record the vote?

V5. BAILEY: | did.

CHAI RPERSON GRI FFI'S:  Ch, okay, was there somet hing
el se you --

V5. BAI LEY: | thought you were asking if there
were other issues for the norning and | don't have any. |'m not
sure if anyone el se does.

CHAI RPERSON GRI FFI'S:  Good, okay. M. Nero?

MR NERO Thank you, M. Chairman, Richard Nero
for the record. Just to update you on the application 1685 --
16835 of Mary Josiah, | was able to reach her at her place of
enmpl oynent when | left the hearing room and | explained to M.
Josiah the action of the Board and their concern with what her
intentions were in terns of going forward with the application
and she relayed to nme that she was quite aware of the hearing
today and that she did not attend the hearing because she did not

feel she could carry her burden of proof in the application and
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she wanted ne to relay to the Board that she did not want to go
any further with the application because she intends on selling
her honme within the next six nonths and that she had no objection
to the Board di smssing the application.

CHAI RPERSON GRIFFIS: Did you indicate to her that
the value of the property would go up with the -- wait a mnute
now, | can't say that. Al right, well, there it is, and we'll
accept the w thdrawal and nove on.

COW SSI ONER  HOOD: M. Chairman, do you need a
not i on?

CHAI RPERSON GRIFFI'S: Do we need a notion for that?

MEMBER LEVY: To dism ss.

CHAI RPERSON GRIFFI'S:  Mtion to disniss, so noved.

COW SSI ONER HOOD: Ckay, Seconded.

CHAI RPERSON GRIFFIS: Al in favor, aye.

(Aye)

CHAI RPERSON GRI FFI'S:  (Qpposed. Geat, M. Nero, we
absolutely appreciate your effectiveness and expedition in
getting that done. Any other itens? Not seeing any indication
that we have, this will adjourn the a.m neeting of the 12th of
March 2002. Thank you very nuch.

(Whereupon, at 12:06 p.m, a luncheon recess was
taken.)

AFTERNOON SESSI ON

(1:09 p.m)
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CHAI RPERSON R FFI S: Good afternoon. The
afternoon hearing will please cone to order. This is the Mrch
12, 2002 public hearing of the Board of Zoning Adjustments for
the District of Colunbia. M nane is CGoeff Giffis, Chairperson.
Joining ne today is our Vice-Chair Anne Renshaw to ny left, M.
Curtis Etherly on ny right and representing the National Capital
Pl anning Conmi ssion, of course, M. Levy and representing the
Zoning Commi ssion this afternoon is M. Anthony Hood.

Copies of today's hearing agenda are available to
you. They're on the table at the door that you cane into.
Pl ease be aware that the proceedings are being recorded so that
we nust ask you to refrain from any disruptive noises or actions
in the hearing room When presenting information to the Board,
pl ease speak into the mcrophone and state your nane and hone
address before presenting your testinony.

Al persons planning to testify either in favor or
in opposition are to fill out two witness cards. These cards are
located at the end of the table in front of us and | believe
there's a stack also at the table where you canme in. Upon com ng
forward to speak to the Board, please give the cards to the
Reporter who is sitting to nmy right at the table.

The order of procedure for special exceptions and
variances this afternoon wll be first, the statement of
witnesses of the -- statement and witnesses of the applicant,

second would be governnent reports, that includes Ofice of
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Pl anni ng and any ot her pertinent agencies.

Third, we will hear fromthe Advisory Nei ghborhood
Commi ssions and fourth, we wll hear from parties or persons in
support, fifth, parties or persons in opposition and sixth,
finally, closing remarks by the applicant. Coss exam nation of
witnesses is permtted by the applicant or parties. The ANC
within which the property is located is automatically a party in
the case. The record will be closed at the conclusion of each
case, except for any naterial specifically requested by the
Boar d.

The Board and staff will specify at the end of the
hearing exactly what is expected and the date when the person
must subnmit the evidence to the Ofice of Zoning. After the
record is closed, no other information will be accepted by the
Board. The Sunshine Act requires that the public hearing on each
case be held in the open before the public. This Board nay,
consistent with the rules of procedure, the Sunshine Act enter
executive session during or after the public hearing on the case

for purposes of reviewing the record or deliberating on the case.

The decision of this Board in these contested cases
must be based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the nenbers of the Board in conversation and |

woul d ask that everyone turn off their beepers and cell phones at
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this time so as not disrupt the proceedings.

The Board will make every effort to conclude the
public hearing as near as possible to 6:00 p.m |f the afternoon
cases are not conpleted at 6:00 p.m the Board wll assess
whether it will conplete the pending case or cases renmining on
the agenda. W do have quite a few cases in the afternoon, so
we'll see how that falls out and | will update everybody as we

get cl ose and proceed through the afternoon.

At this tinme the Board wll consi der any
prelimnary matters. Prelimnary natters are those that relate
to whether a case should or will be heard today such as requests

for postponenent, continuance or w thdrawal or whether proper and
adequate notice of the hearing has been given. If you are not
prepared to go forward with a case today or if you believe the
Board shoul d not proceed, now is the time to raise such a matter.

However, before | go to the general audience, | will ask staff
if they have any prelimnary matters for us.

M5.  BAI LEY: Yes, M. Chairman, we do. And it
concerns an application that's on the afternoon agenda,
Application Nunber 16815 of Adans Alley. There is a request from
the applicant for that hearing to be rescheduled to a later date
and the applicant has suggested My 21st of this year, M.
Chai r nan.

CHAI RPERSON CGRI FFI S: Thank you. May 21st you

indicated and that's Ms. Bailey who is our able staff. W are
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joined by also the staff nenber, M. Hart and M. Sansone,
corporation counsel who has just briefly left but will rejoin us
shortly | am assured.

And we do have a witten request for a continuance
and it's indicated that, if |I'm not mstaken, the council nenber
and the ANC are in support of the continuation to that they m ght
further their discussions on this. Is that everyone's
under st andi ng on the Board?

Very well, | do not see any problem in continuing
this case to May 21st. And I'msorry, did you indicate, is that
af t ernoon?

MB. BAILEY: M. Chairnman, it will be the last case
of the nmorning on May 21st.

CHAI RPERSON  GRI FFI S: Cay, is anyone here
regarding this application? Pretty confident we were going to
continue it. Maybe we should just call it and get it started.
Ckay we won't waste our own time with that. Let's see, May 21st,
in the a.m we shall put it down, 'O02. Very well, any other
prelimnary matters?

M5. BAILEY: M. Chairnan, just --

CHAl RPERSON GRI FFI'S:  CGo ahead, Ms. Bail ey.

M5. BAILEY: Just sonething that you would want to
take up later the order of the cases for the afternoon.

CHAI RPERSON GRI FFI S: Ch, good, yeah, absolutely

remnd ne before we get into anything else but we are joined, |
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believe, you have a prelimnary matter, sir. Do you just want to
give me your nane and address for the -- do you want to --

MR d ESE Did she say she had something first,
["msorry.

CHAI RPERSON GRIFFIS: W will devote your tine to
the Ofice of Planning. W will note that.

MR 43 ESE M time, Ofice of Planning. M nane
is Bob Gese and | had a prelimnary matter for 16810 and the --
we now have give different applications in that record, all of
whi ch are defective. The last two had no cover letter explaining
what they are at all. They cane in | ast week.

One of those last two are their two BZA, two form
applications. ne is marked alternative submssion, which is
interesting because the two that were served on ne didn't contain
that note on them I'mtrying to figure out what they are and, |
guess, ny question is, what will we be working on this afternoon
if at all out of these five different applications?

CHAI RPERSON GRI FFI S:  kay, and so you're noving to

continue this; is that correct?

MR d ESE It's nmore, | think a status call of
exactly what's -- where are we on this. There's never been any
beginning or the end to this. W have -- two nore applications
have come in, two BZA's 2. There's no letter, there's no

expl anation of what --

CHAl RPERSON (RIFFI'S: To be clear at the end of the
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-- this is a continued case and at the end of the last session
for this, the Board had requested that we receive an anended Form
2 and | believe the is possibly what you're looking at with the
amended self-certification.

MR GESE  There are two of those. |Is there one
that we're | ooking at and one we're not |ooking at?

M5, BAI LEY: M. Chairman, the applicant who
submtted that information isn't here at the nmonent and |I'm sure
he's the one who would be better able to respond to that
correspondence and that case is scheduled to come up later this
af t er noon. | don't think the gentleman at the table has a
prelimnary matter, does he?

MR GAESE If a status call falls into prelimnary

matter. |'mjust trying to sort out where we are because maybe |
do have a prelimnary natter. It's difficult to say until we
know exactly what we're doing. I'd be happy to discuss it when
the other party shows up. I think that mght be nmore fruitful

than repeating all this again and --

CHAl RPERSON CRIFFI'S:  Yeah, when we call this case
we'll bring it up.

MR G ESE  Sure, very good.

CHAI RPERSON  CGRI FFI S: I nean, looking at the
applications, it looks like there's just an additional several
sections which | don't think are new to the application, but

let's do that. We'll address that first when we call the case
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and we'll get to the bottomof that, |I'msure.

MR G ESE Very good, thank you

CHAI RPERSON (RI FFI S: Ckay, so for the afternoon
schedule, | want to re-organize it a bit. W' Il be taking the
union break from three to six. Application -- | want to call
first application of St. Colunbus Episcopal Church. Are they
here at this time? Ckay, good. W're going to do that first.
Ve will then -- oh, I"'m sorry, we're going to actually do Adans
Alley first; is that correct?

M5. BAILEY: W' ve discussed Adans Al l ey.

CHAI RPERSON GRIFFI'S:  Oh, do you know what, there's
ny mnd. Indeed that's gone so that we have the application and
then go to 800 8th and then get to Trautwine; is that correct?
Board menbers, does that nake logic sense in all of that? Al
right, then let's go ahead and call the first case

MB. BAI LEY: The first case of the afternoon is
application nunber 16844 of St. Colunbia's Episcopal Church
pursuant to 11 DCOVR 3104.1 for a special exception to allow an
mnor nodification, that's Section 3159, of the condition
approved pursuant to order nunber 16098 allowing a change to the
time that the child devel opnment center classes and prograns can
operate under Section 205. The project is located in an R 1-B
District at premses 4201 Al bermarle Street NW Square 1677, Lot
7. Please stand to take the oath.

(Wtnesses sworn)
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V5. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S:  Good aft er noon.

MR BROM: Cood afternoon, M. Chairnman, ny nane
is David Brown fromthe law firm of Kinnoff (phonetic) and Brown,
1050 17th Street NW Suite 1200 here in Washington and with ne is
Susi e Tayl or.

M5. TAYLOR  Good afternoon, |I'm Susan Taylor. |'m
a menber of the Board of Directors of St. Colunbia s Nursery
School and | reside at 3301 Hghland Place in Northwest
Washi ngt on.

CHAI RPERSON (RI FFI S: CGood and good afternoon to
bot h of you.

MR BROM: M. Chairman, |'m very pleased and
honored to represent a comunity organization like this that has
had a long distinguished record of service to the comunity.
W're here today in furtherance of their very careful adherence
to the rules and conditions of their special exception, which is
sonething that they religiously followed, no pun intended, down
the line and pursuant to ny advice, | told themthat in order to
have any flexibility with regard to the operation of the classes
during the approved hours of operation, they would need to get a
change in their special exception which currently lists - limts,
in effect, the time periods within the hours of operation that
they can conduct cl asses.

They have a strong need in the community for
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additional class tine in the afternoon and what we've asked for
is a change in the special exception to just elimnate a couple
of sentences but not change the overall paranmeters of the
operation. |'mhere to answer any questions you may have for the
content of the application and Ms. Taylor is here to answer any
guestions about the operation of the programon site.

CHAI RPERSON CGRIFFI'S: Geat, and thank you. It is
very straightforward and again, just to underline for the board

that this is a very mnor nodification, so | think we can get

through this very quickly and we'll get into substances where we
need to.

First of all, | just wanted to quickly ask, you're
requesting an extension of the time to 4:00 p.m; is that
correct?

M5, TAYLOR No. What we're requesting is that
within our current hours of operation, which are 8:00 to 4:00
currently the | anguage reads that the center, meaning our nursery
school, shall conduct classes for children between 9:00 a.m and
12: 00 p.m An extended day program may be conducted until 2:30
p. m

What we're seeking is to elimnate that | anguage so
that we can have an afternoon program for approxinmately up to 40
children. W don't expect to have that many children any time
soon.

CHAI RPERSON CRI FFI S: And that would go to what
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time?

M5. TAYLOR  Approxinmately 3:45

CHAI RPERSON (RI FFI S: Ckay.

VI CE- CHAl RPERSON RENSHAW  Is that in addition to
t he nunber of children you have there?

M5. TAYLOR  Yes, right now --

VI CE- CHAl RPERSON RENSHAW |s that 40 new chil dren?

M5. TAYLOR Correct. Right now, we have 90
children in our certificate of occupancy and we're zoned to serve
90 children. Sorme of those children continue at school through
what we call a lunch bunch program an extended day program
Because sone of our children stay beyond the 12 hour -- the 12:00
p.m classroomtine, we can only add a certain nunber of kids in
the afternoon to have an afternoon class without violating our
90-children rule so that we are planning on adding 26 children to
an afternoon session.

W can potentially go up to 40 and whether we will
do that or not, | don't know but right now, our plan is to sinply
add an afternoon session and then we're doing this because we had
toin the -- this year, last year and the year before, we've had
to turn away approxinmately 50 percent of our applicants and so
that nei ghborhood people came to us and requested that we expand
our school and we cannot do that. Wt we can do is to add an
afternoon session. So we're trying to figure out how to

acconmodat e the request nade by the nei ghbor hood.
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VI CE- CHAl RPERSON RENSHAW  But you are not going to
i ncrease the total nunmber of children at the site.

M5. TAYLOR W are not going to increase the total
nunber of children on the site at any given time, that is
correct.

VI CE- CHAl RPERSON RENSHAW  Because that is what the
ANC understood and it's --

M5. TAYLOR  That is correct. The enrollnment wll
change but the nunber of children on site at any given tinme wll
not change.

MEMBER ETHERLY: M. Chairman, if | may, just to
follow up with Ms. Renshaw s questions, if | understand correctly
Ms. Taylor, what you're saying is you' re authorized for 90. You
have some additional kids who very frequently will stay over on
the property beyond the 12: 00 p. m program

M5. TAYLOR  Correct.

MEMBER ETHERLY: And you want to have an
opportunity to get sone of those young people involved in
af t ernoon progranmm ng.

MB. TAYLOR No, it's a little bit different. W
have a norning class that runs from 9:00 to 12:00. Sone of the
ol der children, the four and five-year old children are able to
participate in what we call lunch bunch, which is they bring
their own lunch to school and they stay in a less structured

envi ronment . It's not classroom environnent, per se, it's nore
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pl ayti me aftercare.

The nunber of those children varies sonmewhat from
year to year and current, if you'll excuse me one mnute, | have
to ask how many kids, 40 children. So in order for us to have an
afternoon session of new and different children comng to
participate in the school, we are restricted because we cannot
have nore than 90 children on canpus at any given time, we're
restricted to increase the enrollnment by a maxinmum of 1 think
probably around 40 ki ds.

W have had indication from the nei ghborhood that

there would be about 20 to 30 children that would |ike to becone

CHAI RPERSON GRIFFI'S:  Parti ci pate.
M5. TAYLOR -- students at St. Colunbus (sic)
Nursery School and so we'd like to add an new afternoon cl assroom

session, not daycare but classroom Those 40 children that stay

for lunch bunch will leave at 2:30 which is what they do now and
that's a four day a week program -- three day a week program
excuse ne. And what we're proposing is to add an afternoon

session four days a week, not five days a week.

MEMBER ETHERLY: Ckay, so from the standpoint of
the 90 -- the 90 child target --

MB. TAYLOR Right.

MEMBER ETHERLY: -- you're getting close, what, 70

maybe, maybe even 80 or so but you're still -- | think the key
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point is for Ms. Renshaw and for me is that you're still below
the 90. You're not in danger of --

M5. TAYLOR That is correct.

MEMBER ETHERLY: Ckay.

M5. TAYLOR For exanple, our zoning currently
enables us to have 16 staff but our certificate of occupancy
restricts that to no nore than 14 on site at any given tine and
we want to be very up front about that. Qur current certificate
of occupancy enables us to have 90 children on site at any given
tine.

VW would be increasing the enrollment by adding
this afternoon session but we would not be increasing the nunber
of children on site at any given tine. And then we can explain
to you how we feel we can do that wthout causing any
nei ghbor hood i npact .

MEMBER ETHERLY: Ckay, great. Thank you, M.
Chair. Thank you, Ms. Tayl or.

CHAI RPERSON GRI FFI S: Ckay, so just to be clear,
we're just looking at condition nunber 3 of the original order
and you want condition nunber 3 to read, "The hours of operation
shall not exceed 8:00 a.m to 4:00 p.m Mnday through Friday.

M5, TAYLOR Right, thereby elimnating the
restrictive | anguage on what we do --

CHAI RPERSON GRI FFI S: That's where |'m going. So

the second and third sentences would cone out, "The Center shall
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conduct classes for children between 9:00 a.m and 12:00 p.m An
extended day program nmay be conducted until 2:30 p.m" Ther e
seens to be some conflict in ny own reading of that of what that
understanding is. | don't see any problem with that at this
poi nt .

And going back to ny original then, and |I'mglad |
said it up front so now |I'm absolutely clear, but that is clearly
the hours of operation that are needed for the successful
operation of this program is that correct?

M5. TAYLOR That is correct.

CHAI RPERSON  GRI FFI S: Ckay, and it is MNonday
t hrough Friday which neans Saturday and Sunday is not included.

M5. TAYLOR That is correct.

CHAI RPERSON CRIFFIS: | like to state the obvious.
Ckay.

M5. TAYLOR | think it's inportant.

CHAI RPERSON GRI FFI S: Q her questions for menbers
at this time? Ckay, let's -- I'mjust going to run down this.
Let's just -- well, as the case is showing us, there is no
opposition to this. This is, again, a mnor nodification. I's
there anyone else here to testify in this case? |'m not seeing

any indication. Ckay.
Ofice of Planning does recomend the approval of
this. Ofice of Planning is here with a tinely report.

MS. THOVAS: Yeah.
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CHAI RPERSON GRI FFI S: Do you want to just give us
an abbreviated --

M5, THOWAS: M. Chairman, good afternoon, M.
Chai rman, menbers of the Board. OP at this time would just like
to stand on the record in this natter.

CHAl RPERSON CGRI FFI S: Geat, thank you very nuch.
W do have -- so have from the Departnent of Health, which also
is in favor of this. W have ANC approval, everything seens to
be incredibly in order in this. Anything |I'm mssing, Board
menber s?

VI CE- CHAl RPERSON  RENSHAW Just a question. I
| ooked back on 3129, nodification of approved plans, which was
cited here and under 3129.6, it states that no menber shall vote
on a request for nodification of plans unless the menber
participated in and voted on the original decision or read the
record". Does that pertain to us at all?

M. THOVAS: No, | don't --

VI CE- CHAl RPERSON RENSHAW  Are you sure? 3129.6.

M5. THOVAS: Yeah, could you hold a second?

VI CE- CHAl RPERSON RENSHAW  And the origi nal order,
we understand is 19967

M5. SANSONE: That is correct.

CHAI RPERSON GRI FFI'S:  Good for 10 years.

M5. THOMAS: M. Chairman, | just need to ask if

all nenbers of the Board read the record.
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VI CE- CHAl RPERSON RENSHAW | di d not .

M5, THOVAS: Ckay.

CHAl RPERSON (Rl FFI S: Al right, but M. Renshaw,
et ne just draw your attention, you read 3129.6, correct?

VI CE- CHAl RPERSON RENSHAW  Uh- huh.

CHAI RPERSON Rl FFI S: But if we go to 3129.7,
"Approval of requests for nodifications of approve plans shall be
limted to mnor nodifications that do not change material facts
the Board relied upon in approving the application". So it seems
to me Ms. Sansone, do you want to just give an interpretation of
.7 because | read that to say that the Board can take up m nor
nodi fications and does not go to .6 which is the full blown.

This clearly does not have material facts changed.

VI CE- CHAl RPERSON RENSHAW  Yes, but | read it as
that we cannot vote on a request for a nodification whether it's
m nor or nmjor under 3129.6.

MB. SANSONE: M. Chairman, | think there's some
confusion in the notice. The application was filed it |ooks |ike
on January 8th of this year and it was pursuant to Sections 3104,
which is the special exception approval. And then in the
alternative, and/or as a nodification of an approved order --
actual ly that section speaks to a nodification of approved plans
3129.

It is a nodification but it can be processed as a

new application, a special exception and actually it would not
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have net the six nmonth tine limt anyway for 3129

CHAI RPERSON GRIFFI'S: R ght, for a 96 order

M5.  SANSONE: So it can be processed as a hew
application, if you have read the application the file that was
provided to you, that should be sufficient in this case.

VI CE- CHAl RPERSON RENSHAW  Yes, | have but | wanted
to bring it before the Board in case there was sone action that
had to be taken, just to clarify.

MB. SANSONE: M. Chairman, | believe it would be
adequat e when the Board acts on this if it's clear that the Board
is acting in a special exception approval and not a nodification,
so that 3129 is not referenced in the Board' s order, that should
take care of that problem

CHAl RPERSON CRI FFI S: G eat, thank you very nuch.
| think that's clear and that is why we have corporate counsel
with us to make sure we're doing it right. So, there it is.
Anything el se we want to take up on this case?

W' ve all been through it, read this. Everything is
in here. | -- clearly, | think it's straightforward and proves

the test of special exception. Any other discussion? Any closing

remar ks?

MR BROM: Just one question, M. Chairnman

CHAl RPERSON (RI FFI'S: Sure.

MR BROM: | would say that | would advise ny
client that they are still on the 10-year tinetable that began to
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run in 1996, notwithstanding this such that they have to cone
back in, in 2006. Notwithstanding the fact that this s
considered a new application, nmy understanding is that the intent
here would be that that 10-year review period is still viable for
reneval .

CHAl RPERSON RI FFI S: That woul d be ny
under st andi ng al so and corporate counsel can speak to that.

M5. SANSONE: M. Chairman, | believe that would be
correct and the order would carry all the original conditions as
well with the exception of this change that's being proposed.

MR BROM:  Fine.

CHAI RPERSON GRI FFI S: Good. Ckay, the last tine,
does anyone want to speak to this application in support or
opposi ti on? Ckay, very well, then | would nove approval of
application 16844 of St. Colunbus Episcopal Church which is the
special exception to allow mnor nodification of a condition
approved pursuant to a former BZA order allowing them to change
the time for the child devel opnent center classes -- mnmaybe |
shoul dn't say that in the notion.

Vell, we'll start that again.

| would nove approval of application 16844 for a
speci al exception to allowed a changed time that the children's
devel opment center classes and prograns can operate under Section
205 at the prenmises 4201 A bermarle Street NW I think the

record is clear, the letters of support from the government
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agencies and no opposition and this a BVMR nodification, | think
it's strong and | encourage support. I'd ask for a second on
this.

VI CE- CHAl RPERSON RENSHAW  Second.

CHAl RPERSON (Rl FFI S; Seconded, all those in favor

(Aye)

CHAI RPERSON GRI FFI S: -- aye, opposed? W can
record the vote.

MS. BAl LEY: The vote is recorded at five, zero,
zero to approve the application. M. Giffis made the notion,
Ms. Renshaw second. M. Levy, M. Hood and M. Etherly in
support, summary order, M. Chairnan?

CHAI RPERSON GRIFFI'S: | believe so, sumary order?

MR BROM: Wuld you like ne to submit a summary
order? |Is that the question?

CHAI RPERSON GRIFFI'S:  Are you requesting a sumary
order?

MR BROM:  Yes.

CHAI RPERSON GRIFFI'S:  Good. So be it.

VI CE- CHAl RPERSON  RENSHAW Good luck with a very
good program for the comunity.

MR BROM: Thank you very much.

M5. TAYLOR  Thank you very rnuch.

CHAI RPERSON CGRI FFI S: Thank you. Have a great
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af t er noon.

M5. TAYLOR  Thank you.

CHAI RPERSON GRI FFI S: Ckay, and | think we can
proceed when staff is ready, to call the next case.

M5. BAILEY: Application nunber 16843, of 800 8th
Street, NW LLC pursuant to 11 DCOWR 3103.2 for a variance for
nodi fication of approved plans pursuant to BZA order nunber
16498, solely to allow for a reduction in the approved nunber of
parki ng spaces under Subsection 2101.1 and 2117.4 in an under
construction office building in the DOY G 3-C District at prenises
800 8th Street NW Square 404, Lot 31. Please stand to take the
oat h.

(Wtnesses sworn.)

MS. BAI LEY: Thank you.

CHAl RPERSON GRI FFI'S: Good aft er noon.

MR GLASGOW Good afternoon, M. Chairman.
Menbers of the Board, for the record, ny name is Norman F.
dasgow, Jr. of the law firm of Holland and Knight representing
the owner of the property in application nunber 16843, Helel,
(phonetic) The Foundation for Jew sh Canpus Life. Here with ne
today are M. Aryeh Furst, Chief Qperating Oficer and Chief
Financial Oficer of Helel, sitting to ny imrediate right. Susan
Turnbul |, who is the project manager and M. Steven Shon who is
going to be offered as an expert witness in |and pl anni ng.

The Board has accepted him as an expert w tness
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nmany tines in the past and then also seated in the audience in
the first row is M. Lisa Jackson, who is also with the firm of
Hol I and and Kni ght.

The nature of the application is for a variance for
approved plans pursuant to a prior order of the Board to allow
for a reduction in the nunber of parking spaces and also a
variance for access to such spaces for an office building with
sonme arts and retail uses located at 800 8th Street NW

Wth the permission of the Board, |'d like to
present a brief opening statenent before proceeding with the
testinony of the wi tnesses.

As set forth in the notice of the application, this
property has been before the Board previously in BZA application
nunber 16498 in which a nunber of variances were granted in
connection with construction of the building, including variances
from the nunber of parking spaces and the access requirenments for
the off-street parking. Therefore, the applicant believes that
the only issue in this case is whether the proposed reduction in
the nunber of spaces can be granted w thout substantial detriment
to the public good and without substantially inpairing the
intent, purpose and integrity of the zone plan as enbodied in the
zoni ng regul ati ons and nap.

So we think we've got one issue in this case
invol ving a couple of parking spaces. The other two tests for

variance relief, nanely uniqueness and practical difficulty and I
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woul d stress practical difficulty since this is an area variance
case, have already been found by the Board to be net in the
previ ous application.

As will be testified to by the wtnesses, we
believe that we can neet this burden. Furthermore in sumary
fashion, this is an application as to whether or not under these
circunstances it is appropriate for the Board to pernit a nunber
of -- permt a reduction in the nunber of spaces from a
requirenment in this situation with the configuration of the
building as it is now, 17 spaces, to a layout of proposed 14
spaces requested by the applicant.

It is our understanding that the Board nenbers have
a copy of the statenent of the applicant that was previously
filed with this request. The Board nenbers have a copy of the
statenment of applicant which is this document.

CHAI RPERSON GRI FFI' S: Yes.

MR GLASGOW Yes, okay. Al right, now just
briefly proceeding with the statenent of the applicant, no pages
8 through 13 of the text, the applicant sets forth how the burden
of proof for the variance requested has been net. Just quickly
with the exhibits, Exhibit A is the order of the Board in
application nunber 16498. Exhibit B is a DC surveyor's plat
showi ng Lot 31 and Square 404 showing that the lot is only 47.33
feet wide and in doing the math, the lot is only slightly nore

than 4,000 square feet in area.
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Exhibit C is the Sanborn (phonetic) Atlas show ng
the subject site which is only a very snall part of the square
and is abutted by the US. Mnt Building to the west and by the
QG eater New Hope Baptist Church building to the north. I
understand that we do have a letter in support from Geater New
Hope Baptist Church to this application and that should be in the
record.

Exhibit D is a zoning nap. Exhibit E are
phot ographs of the site which show how thin the building is as it
fronts on Beech Street, NW That's why the Board originally
granted the variance from the access requirenents, because you
couldn't reasonably put a ranping systeminto this building.

Exhibit F is a parking survey which was prepared by
Susan Turnbull who has a background in urban planning and was a
former chair of the Board of Zoning Appeals in Mntgonmery County.
Exhibit G is a transportation survey which was al so prepared by
Ms. Turnbul I. Exhibit His the letter of support from ANC 2-C.
Exhibit | is our plans for the site. Exhibits J through L are
outlines of testinmony of the witnesses.

In addition, we understand that the Board has in

its file a report from the Departnent of Public Wrks stating

that there wll be Ilittle or no traffic inpact through the
granting of the requested variance relief fromthat. DOl has no
objection to the proposal. Certainly, the applicant agrees that

a change in the nunber of parking spaces on the site as requested
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by the applicant will have no inpact on the surrounding street
system particularly when the subject property is located wthin
one block of Metro Station and the new Gallery Place project
whi ch is proposed to have about 700 parki ng spaces.

The subject building has a useable footprint of
approximately 4,000 square feet per floor and it's only
approximately 34,000 square feet in total size. When you
contrast this wth the neighboring buildings, which nost
i medi ately surrounded the entire subject building contains what
woul d amount to one to one and a half floors of those buil dings.

So we have a very snmall building on a very small site.

W also understand that Council Menber Evans has
witten a letter in support of the application and that we have
other letters in support that wll be submtted from other
surroundi ng property owners. In addition, just by contrast, if
this site were located across the street in the G4 Dstrict,
there would be no requirenent for any off-street parking as the
site has an area of |ess than 10,000 square feet.

If there are no prelimnary questions on this
application, | would like to proceed forward with the testinony
of the witnesses.

CHAlI RPERSON GRI FFI S: Questions, Board nenbers?
Two quick things, do you want to -- rather than wasting a |ot of
time when we get into this, just clarify again, because there

have been a lot of parking nunbers thrown at us in ternms of the
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vault space parking, the existing -- from the existing
application, | can count up a certain anount. What are you
actually looking at right now What's the current condition of
zoned approved parking and what reduction are you | ooking for?

MR GLASGOW CQurrently, the building would have 20
par ki ng spaces, 10 on each level. The parking requirenent at the
time of the original application was only 18 spaces. It just
happened to lay out to be 20, so that's what we told the Board
that we had. It was a factual statenent.

Those spaces laid out 12 on the private property
and eight in the vault space, all right, in the originally
approved pl an.

CHAI RPERSON GRI FFI S: Ckay, for sinplicity sake,
let's not count vault space or discuss it. And we'll throw that
back on as icing because as you very well know, the vault space
parking can't go to any sort of requirenents.

MR GLASGOW That's correct.

CHAI RPERSON GRIFFIS:  So let's start over.

MR GLASCOW Al right, there are 12 spaces on
private property and our proposal would have, | believe, it's six
on public property on private property. It's eight, |'m sorry,
eight on private property.

CHAl RPERSON GRIFFI'S:  Okay, so we're |ooking at six
per level which is a total of 12. And what you're requesting

now is a total of eight.
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CHAl RPERSON GRI FFI'S:  On one | evel .

MR GLASGOW Correct.

105

CHAI RPERSON GRI FFI'S:  How do you increase one | evel

par ki ng by two?

MR G.ASGOWN  Because we have two spaces that
located in the drive aisle.

CHAI RPERSON  GRI FFI S: Ri ght, and that
i ndi cat ed.

MR GASCGOWN Right, that's shown on the plans.

CHAI RPERSON GRIFFI'S:  kay, 12 total. kay.

are

was

And

then next and just a quick comment as it was actually also

witten in your subnission but you' ve just stated it again,
this was across the street which is all well and good, but
isn't.

MR GLASGON That's correct.

CHAI RPERSON GRIFFI'S:  So - -

MR GLASGOWN That's why we're here.

CHAI RPERSON GRIFFI'S:  Right, exactly. There it

"Il try not to interrupt again.

if

it

i S.

MR GASGOW No, sir, that's fine. Next, | would

like to proceed with the testinony of M. Aryeh Furst.

MR FURST: Good afternoon. M/ nanme is Aryeh

Fur st . | reside at 710 South Belgrade Road, in Silver Spring,

Mar yl and. I am the chief operating officer and chief financial

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

officer of Helel, the Foundation for Jew sh Canpus Life, which is
the largest Jew sh canpus organization in the world. Helel's
internati onal headquarters are currently located at 1642 Rhode
I sl and Avenue, NWwhere we are renting space.

The building has recently been sold which is
forcing us to find newer space. Helel's mission is to provide
opportunities for Jewish students to explore and celebrate the
Jewish identity through its global network of 500 regional
centers, canpus foundations and Hel el student organizations. The
activities of the Helel International Center include educational,
devel oprent , strategic planning, public affairs, comunity
service, public relations, development and student program
devel oprent .

Wiile these activities serve Jewi sh students and
universities nationwide and worldw de, they also have a
significant inpact on the District of Colunbia community. Hel el
and its international center will pronote and protect the health,
happi ness and general welfare of students and faculty at GCeorge
Washi ngton  University, Anerican University, and Georget own
Universities and to a lesser extent on Jewi sh students at all
District of Colunbia universities and coll eges.

Hel el purchased its building at 800 8th Street in
January of 2002. Qur decision to purchase the 8th Street
building reflects Helel's conscious decision to locate in the

District of Colunbia rather than in the outlying suburbs and to
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take advantage of the vibrancy and cultural richness of the DCs
downt own area. In addition to the downtown |ocation, the 8th
Street location was chosen in |arge part because of its proximty
to the Gallery Place Metro

Station which is within one block of the site.

The building wll house Helel's international
offices, a nuseum an arts use facility on the -- on the first
floor and which is all related to Helel's mssion. Four
affiliated Jewi sh organizations will |ease space in the building

until such tine as Helel's needs expand to the extent that all of
the office space is required.
The building's ground floor's focus will be an arts

pavilion. Helel anticipates that the museum woul d offer flexible

space to host a wide variety of events, including sculpture,
painting and multi-nmedia exhibits, literary events, and poetry
recitals, nmusi cal perfornmances Judaea crafts and Hel el
receptions. Rotating exhibits would showcase the talents of

professional artists as well as the work of students who are
engaged in Jewish life through the arts.

The building has two below grade |evels. Hel el
proposes to use the lower below grade level to accomodate
parking for staff menbers. The wupper below grade level is
proposed to be used to house a kosher kitchen, storage area, a
nmail roomwith a separate ventilation system and a comunity and

fitness center. Recogni zing the exceptionally snall area of the
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site and difficulty in providing the required nunber of parking
spaces within the site's lot lines, the Board previously granted
a variance from the parking and access requirements of the
regul ati ons.

Hel el seeks a nodification of the approved plan so
that it nmay accommodate sonme of the unique internal space needs
for the kosher kitchen, community and fitness center and separate
ventilation system for its mailroom on the upper below grade
| evel . It would be extrenely difficult to |locate these uses on
other floors because doing so would further reduce the already
small floor plates for the offices' uses on these other floors.

The minor reduction of parking and access that is
required will not have any adverse effect on the surrounding area
because our anticipated demands for parking in the building wll
be no nore than six to 10 staff menbers. There is an abundance
of parking available for daily users in the area and we know from
our own internal survey nost of our enployees comute to work via
public transportation and will continue to do so once the new
bui | ding i s opened.

Many of our neighbors agree that the mnor
reduction in parking and access requirenents we are requesting
will not have any adverse inpact. W have received letters of
support fromthe Reverend Melvin G Brown of the G eater New Hope
Bapti st church which is right next to our building, from SXT Real

Estate, the Family Research Council, from Councilman John Evans
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and the Advi sory Nei ghbor hood Conmi ssion 2-C.
In conclusion, the international center wll also

hel p encourage a growi ng and bal anced econony for the District by

attracting additional visitors to the District. Many of our
| eadership and training prograns wll take place at the
international center. These activities wll bring students,

professionals, leaders and others to the Washington area from
around the nation and world attracting additional visitors and
comer ce to Washi ngton.

The downtown | ocation within a four-block radius of
the subway, convention centers and the M Arena will rmake this
building an active participant in a vibrant comunity. It wll
i ntroduce and strengthen the enpl oyees and visitors' awareness of
the expanding resources of the District of Colunbia and will
through its devel opnent, encourage the expansion of economc
activities in the area. W respectfully request your support for
this very minor application.

CHAI RPERSON  &RI FFI S: Thank you very nmuch, M.
Fur st . I think that underscores the inportance and pertinence
and frankly the support that this city has of your site, building

and organization and we appreciate your stating that again for

us. | think if you'll take just a few quick questions as their
witten subm ssion understands, |'mgoing to call them D1 and D
2 the furthest below, unless you want to make them P-1 and -- no.
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The fitness center, mail room ventilation and the
kosher kitchen, now, if |I'm not mstaken in part of the witten
application there were tw floors that were going to be sublet
outside of the association. |s there -- can you speak to quickly
and if I'minterrupting the flow of the entire presentation, you
can tell ne that and you can continue on. Qherwise | will just
ask questions as they come up. Can you tell ne why those would
not be able to be integrated -- the fitness center on the upper
fl oors?

And also there was some -- there was sone talk
about security and you nay be getting to that later on, so you
don't need to address that now. And then the second piece of it
is, | would hope that soneone -- it's cone to our attention that
this also cane before this Board in the year 2000 for hearing for
variance on parking. And | don't know if any of you were
involved in that application or that hearing and naybe we can get
to the bottom of that because | understand it was for also a
variance that had to do with parking, so we can kind of talk
about sone of the issues and how t hey' ve changed.

MR G.ASGON W can address the one because the
case in 2000 was to elimnate the parking all together, so that
was different than what has occurred now, and it was just
determned to withdraw that application at the tine.

CHAI RPERSON GRIFFI'S:  So the programissues weren't

i nvol ved at that tine.
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MR GLASGOW No, because it was a different owner
of the property. See, Helel just bought the property in 2002 of
this year.

CHAI RPERSON (RI FFI S: Ckay.

MR GLASQOW So there was one application that
just never went forward.

CHAI RPERSON GRI FFI S:  Ckay, so let's get back to --

MR FURST: Thank you. The reason we do not
beli eve we can use the second and third floor, we are using part
of the second and third floor for our own needs. W are only
renting out -- we're only planning on renting out parts of those
two floors and we believe that within the next few years, we are
going to need to capture that space that's on the floor second --
that's on the second and third floor that we're planning on
renting out. So if we put anything else on that floor, we are
precl udi ng oursel ves fromany future growth space.

W are fully nmax'd out in space in floors four
t hr ough ni ne.

CHAI RPERSON GRI FFI'S:  Ckay, so the second and third
are tenporary sublease. They're obviously expansion space that's
anticipated for the rest of the association and conceivably you
woul dn't purchase a building that you'd grow out of fairly
quickly. Ckay. That's all | have. Any other questions? Back
to you.

MR  GEASEOW I'd like to call the next witness,
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Ms. Susan Turnbul I .

MB. TURNBULL: Good afternoon, M. Chairnman and
menbers of the Board. M nane is Susan Turnbull and | live at 16
Royal Domnion Court in Bethesda, Miryland and | am here
representing Helel, working as an in-house project nanager for
this nove. I've working with Helel since 1992. |I'man interior
desi gner.

(Al arm ringi ng)

CHAI RPERSON GRI FFI S: Hold on just a second. Wy
don't we check that?

(Of the record at 1:57 p.m)

(On the record at 2:01 p.m)

CHAI RPERSON GRI FFI S: Ckay, | don't think it wll
effect us for recording purposes and | don't think it will. Wy
don't we just continue and pick up where we left off?

M5. TURNBULL: Ckay, | have worked with Hel el since
1992, advising the foundation on furniture and space allocation
and currently am involved in all aspects of this project. I
actually have brought with nme a copy of ny resune for you to
under stand ny background and what ny knowl edge base is. | am not
asking to be nade an expert in any field at this point because ny
background is both in urban planning and urban devel opnent as
well as in interior design.

I've used ny background as the basis of an

understanding of how to conplete the transportation survey for
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Helel's application. | personally contacted all 68 enpl oyees and
received responses from every single staff nmenber currently
enpl oyed at Helel. Helel's enployees include 23 District
residents, 37 live in Miryland and eight Ilive in Northern
Virginia. These enployees currently commute to 1640 Rhode Isl and
Avenue via three nodes of transportation; Mtro, private car and
wal ki ng.

Wiile the survey was conducted in February 40
enpl oyees were enrolled in the Metro speed pass program through
Helel. This allows themto have that deduction taken out of they
paychecks, which basically al so reinforces our understanding that
in fact, thisis areal way of -- for themto be comuting.

The chart included in the original application
statement denonstrates that 15 additional enployees are expected
to participate when the nove is conpleted. One reason for this
is the addition -- for this addition of people using the Mtro
systemis because it is a relatively new system at Helel and the
anticipation is that those people that are currently working or
possibly just using it four days a week, wll add thenselves to
the program They have also explicitly stated just that.

Another mtigating factor is that currently the
closest red line station is located three bl ocks away at Farrigut
North and the closest blue -- orange line station is farther away
at Farrigut West, a six-block walk. Wth the option of having a

Metro stop one block from the office at 7th and H wth the
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Starbucks and a subway in between, nmany of our enployees stated
that they would enroll in the speed pass program once the nove is
conpl et ed.

Driving to work has been extrenely limted by Hel el
enpl oyees. Only six enployees drive to work on a daily basis
One of these, for exanple, lives in Colunbia, Mryland and
because of the hours that he works, he finds it wvirtually
impossible for himto commute in any other way. Only two of the
enpl oyees have on site parking currently.

They're located at the B nai B rith Building at
1640 Rhode Island, which has only approxi mately 10 parki ng spaces
within the entire building. The total nunber of periodic drivers
is only 15 which varies from one tinme per nonth and | have
docunented that, to three tines per week. One can easily assune
that the proximty to Metro will also effect this transportation
pattern with Mtro being a nore efficient option at 800 8th
Street.

Typically people will drive to work when they need
to be there at a certain point and they're concerned or they need
to be soneplace else after work and this will give them another
option having the subway so close. | also created and
participated in the parking survey. | conducted that in February
as well. | drove through the imredi ate nei ghborhood adjacent to
800 8th Street and specifically stopped, spoke to the parking |ot

operators and those operators that | couldn't reach we had -- |
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reached by telephone and what | found that ny conservative
estimate and |I'm basing this on a conservative estimate because
primarily | went from 8th Street east, 8th, 7th, 6th and | did
not go in the other direction.

So in a four-block radius, I found that
conservatively there are 2466 parking spaces nearby. O these
spaces, 1,097 are available on a daily basis for daily users
during normal business hours and | believe very frankly, that
Helel's needs are so linmted that | concluded that any periodic
driver would probably park either at Pepco Doggett, the Doggett
ot which is virtually across the street on 8th Street where
there are 403 spaces of which 175 are available for daily users,
or another easy alternative would be at Tech Wrld which is one
bl ock away with an entrance on | Street where 403 spaces incl udes
75 avail able for daily users.

Actual ly, during nmy conversation with the operator
of the Tech Wrld Garage, | was also told that he is going to
have additional spaces when his garage is conpleted that goes al
the way through the 7th Street and the garage is going to have an
addi tional 300 spaces. Currently, there's a surface lot at the
corner of 7th and | that is only there tenporarily that will be
taken away once the building is built but that building will have
300 -- that addition will have 300 spaces in there and, in fact,
the Tech World operator was very enthusiastic with the notion

that someone is novi ng near by.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

Currently Helel provides no parking for visitors.
Helel's guests arrive via cab or Metro and this practice would be
continued at the new location. As M. Furst has just explained,
typically our visitors are people who are comng in from the
canpuses across the country and across the world. In fact, since
they're out of town, they don't have cars. They would never be
parking in our building.

Current visitors to the B nai B rith Miseum which
is also located at 1640 | -- Rhode Island Avenue, arrive in

public transportation and our arts pavilion is not anticipated to

be a destination location just as theirs is not. It is our
expectation that visitors wll primarily be building guests,
people who will be visiting the site as they're comng to our
facility.

In conclusion, | believe you can easily find that
Helel's parking needs are mninmal and that there wll be
virtually no inpact on this comunity. | hope that the menbers
of the Board will support this application for ninor relief.
Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very much. And a
ot of what you were stating is what was just distributed today;
is that correct, the site nmap?

MR GLASGOWN Al of that should have been in the
stat ement .

CHAI RPERSON GRIFFIS: Oh, |'m sorry. I was going
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very well wth your presentation. I went right down but the
nunbers.

M5. TURNBULL: 1'm gl ad.

CHAI RPERSON (RI FFI S: Vell, get to that Ilater.

Ckay, questions, Board nenbers?

MEMBER ETHERLY: M. Chairnan. No particul ar
guestion, just to say that the exhaustive work M. Turnbull had
done, one Board menber really appreciates the conpl eteness of the
parking survey and the snapshot of parking. So thank you very
much for that. Thank you, M. Chairman.

CHAI RPERSON GRIFFIS: One thing, | think Ofice of
Planning brings it up also but in terns of the surface parking
and you touched upon it a little bit. | nean, you look at the
area and the way things are developing, if it continues nost of
those surface parking will be done away with. Perhaps of the |ow
grade parking that's included in those, but it's hard to assess
what the actual count will be |ong range.

Also | think the surveying of enployees is an
excel l ent exercise but enployees also change and so we have to
keep that into consideration, unless of course, you were, Yyou
know, the Bright Commuters and Pedestrians  of Anerica
Associ ation, then we mght be pretty nmuch assured that that woul d
stay current.

MB. TURNBULL: M. Chairman, in fact, while the

enpl oyees will change and that's clearly the case, the fact is
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that nost of the enployees are young. This is typically their
first job out of college. In fact, | think there are seven
students -- seven enployees who are described as fellows. The
fellows have a one-year position with the Helel Foundation and
nore likely than not, they are going to be single, they are going
to be living on a fixed, pretty limted incone and will probably
be -- will not have cars in the District of Colunbia. That's the

typi cal fashion of the people now Those are the ones that walk.

CHAI RPERSON GRIFFI'S:  CGood, well, and | appreciate
that. That's not to nean that you don't pay them enough that
they can't afford a car.

M5. TURNBULL: Not to say that at all.

CHAI RPERSON GRIFFI'S:  kay. Yes, Ms. Renshaw.

VI CE- CHAl RPERSON RENSHAW  Just a question for M.
d asgow or perhaps, M. Shire (sic). This is a nodification of a
pool of plans pursuant to DCA order 16498. |s that order still in
effect?

MR GLASGON Well, the building was constructed so
it's in effect, like the last case, this is a new application,
you know, so there's no issue with respect to nodification of
plans that nmore than six nonths after because the building s
there and was constructed.

VI CE- CHAl RPERSON RENSHAW  And then the order only

goes until such time as the building is constructed or --
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MR GLASGOWN No.

VI CE- CHAl RPERSON RENSHAW  Because this is for two
years that woul d take you to Novenmber of 20017

MR GASGOW What it does is when you read the
back of the order, it's telling you that you have two years to
pull the building permt, file for a building permt, okay?

VI CE- CHAl RPERSON  RENSHAW O a certificate of
occupancy is --

MR GLASGOW That's right. W filed for building
permt, we built the building. So that building -- so that order
is there, if youwll. It wouldn't |apse under that provision.

VI CE- CHAl RPERSON  RENSHAW The parking that is
nentioned in the application, 16498, to have fewer than the
m ni mum nunber of required parking spaces, and to provi de parking
access by car elevator rather than an inproved driveway, that is
still in effect.

MR GLASGOW That is still in effect, yes.

VI CE- CHAl RPERSCN RENSHAW  But this order ends or
expires on 11/3, 2001 --

MR GLASGOWN No, it doesn't expire.

VI CE- CHAl RPERSON RENSHAW |t doesn't expire.

MR GLASGOWN No.

VI CE- CHAl RPERSON  RENSHAW ~ Because it's under the
Si egal .

MR GLASCON Right, it's been built. W pulled
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VI CE- CHAl RPERSON RENSHAW  Thank you. Just wanted

to check.

MR GLASGOW  Sure.

VI CE- CHAl RPERSON RENSHAW ~ Ms. Turnbul | ?

M5. TURNBULL: The other thing | just wanted to add

just briefly that we purchased the building in January of this
year. There is a core certificate that was given for that
building and that was granted in Decenber. No certificate of

occupancy has been applied for because we are now in the process

of doing the interior renovation.

CHAI RPERSON GRI FFI S: Ckay, on the original order

in '99 were you contract purchasers on this?

MR GASGON  No.

CHAI RPERSON GRI FFI S: Not even in the picture in

' 99.

MR GLASGOW No.

CHAI RPERSON GRIFFI S:  kay, and | think Ms. Renshaw
brings up a very inportant point. | probably should have said it
at the very beginning but this is clearly a variance for parking
which is a whole new case, a whole new building. The order does
hold with the land so that once the building is built, we don't
require the rear yard which actually was exenpt in the previous

order anong ot her things. kay.

MR GELASCOWN I'd like to call M. Steven Shon if
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there are no other questions.

MR SHON  Good afternoon, M. Chairnman, menbers of
t he Board. For the record, nmy name is Steven E Shon, the
Director of Zoning and Land Use Services with the law firm of
Hol l and and Kni ght. You have before you an outline and | will
hit what | think are the inportant points in that.

MR GLASGOW Excuse me, but you were offered as an
expert witness; is that correct?

MR GASGOW Yes, he was offered as an expert
Wi t ness.

CHAI RPERSON GRIFFI'S:  Ckay, well, just as a matter
of formality, we'll --

MR SHON: | thought | had a standing exenption or
sonething like that.

CHAI RPERSON GRI FFI S: No, you don't have -- you
didn't purchase the five-year card that gets you --

MR SHON | thought | did.

CHAl RPERSON GRI FFI S: -- in wthout discussion.
Any concern on -- of course, we have exceptions to him as an
expert wtness, previously and we have his credentials on
nunerous files on the record. So | would grant that expert
W tness status to M. Shon and ask himto continue.

MR SHON: Thank you, M. Chairnman. One of the
things you don't find attached to ny report is a good aerial

phot ograph because | don't have a good one because the area has
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changed so nuch since the last one that | was able to get. I
know M. Jackson, in the OP report has a 1999 photo. The best
one | could get was 1995. I didn't think it was even worth
putting in because so much has changed since then.

Even the 1999 photo doesn't represent the true
condition in the neighborhood as Arthur had to white out or X
over a bunch of sites because things have happened since those
phot ographs were taken. This site, of course, is located at the
intersection of 8th and H Streets NwW It's on the northwest
corner of the intersection. The key factor about this site, as
M. dasgow eluded to earlier, is the size of the site. It's
only a 4,000 square foot site. It has only 47 feet of frontage
on H street and 85 feet of frontage on 8th Street.

And it has on it a recently constructed buil ding,
as Ms. Turnbull has just referenced, not even conpleted on the
interior yet, with an area of about 34,000 square feet in the
building for office use and arts assenbly and display and
exhibition use on the first floor. The property could be
described as being in the Gllery Place area on the edge of
Chi nat own, downtown but we all know what that area is and that
there's been substantial new office development in that area in
recent years.

Just a few of those exanples, the office building
occupied by the US. Mnt on the east side of 9th Street between

H and | which abuts the site on the west side, the Anmerican
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Public Health Association office building at the corner of 8th
and |, the new office building directly south across H Street at
799 9th Street and then immedi ately south of that, the new office
building for Pepco's headquarters and then the new office
building at the southwest corner of 9th and H Streets which
includes the old Victor Building and is now occupied by the
Simsoni an I nstitution. Al of those are major new office
devel opnents in this area.

The existing zoning of the site is DDCG3C and |
have set forth those requirenments on page 3 of the outline. As
M. dasgow indicated, this building was built pursuant to relief
granted by the Board. It is a nine-story building with about
33,880 square feet. As approved by the Board in the prior
application, there were supposed to be two |evels of underground
parking with six spaces on site on each level on the private
property, four spaces on the vault on each level for a total of
10 spaces on each level or 20 in the building total.

What we are here seeking is to take, as the
Chairman described it, the B-1 level and devote it to other uses,
| eave the B-2 level available for parking. That would result in
ei ght spaces on the private property, six nore in the vault, for
a total of 14. Wth the configuration of uses that are now
proposed for the site, the requirenent would be 17 spaces rather
than 18. W had some reduction in retail wuses from a prior

application and we now have 17 spaces required and we would
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provide eight on the private property and six in the vault.

W also continue to need the variance and
accessibility requirement because the regulations require that
access be directly from a driveway or aisle, and of course we
have two reasons why we don't neet that here. One of themis the
cart elevator because the site isn't big enough for ranp down to
get to those lower levels, and second, is that we would have
stacked parking in the aisle in part in order to get the 14
spaces.

In the previous application, Nunber 16498, the
Board granted relief in a nunber of areas but included in those
areas were relief, | alnmost want to say identical, but
substantially simlar to the relief that is being requested here.

W asked for a variance for the parking requirements and we
asked for a variance fromthe accessibility requirenents.

So what we are seeking is, the sane relief that was
granted the last time and what we are doing is offering a
different solution as to how we would provide parking on the
site. Do you want to junp in there or just keep going? Ckay.

On the bottomof page 4 and the top of page 5, |'ve
set forth a citation of the standards for variance from the
statute and regulations and then let's talk a little bit about
conpliance with those standards. It is of great significance to
ne that the Board has already found in the previous application

that the site is effected by an exceptional condition in granting
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that application and there are no changes to the essentia
conditions which qualify the property for the granting of that
variance in the first place.

So since a variance runs with the land, given that
the Board in the issuance of the summary order determned that it
had required the applicant to neet the burden and the applicant
had met its burden, there is no change as to the exceptional
situation of the property. There is no change as to the
practical difficulty that results fromthat exceptional condition
on the order. So what we are then left with is the question of
whet her the parking arrangenent as proposed by the applicant in
this case would have a substantial detrinent to the public good

which is the third point of a variance test.

Wiet her 14 spaces on one level, including the wall
spaces is adequate for you to determine that there will be no
detriment to the public good. As we've said before, the

previ ous approval was 20 spaces on two |levels. W have 14 spaces
on one level, 17 spaces are required. The difference between
what we propose to provide and what the regulations would require
is three spaces. This building and this use are relatively snal

contributors to parking in this neighborhood. If you conpare
this to the size of the other office buildings, if you conpare it
to the size of the two convention centers, new and existing, if
you conpare it to the inpact of the MJ Center, if you conpare it

to the size of the new Gallery Place project, this building is a
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drop in the bucket, literally.

As you have heard before, the parking and | oading
demands for this owner of this building are extrenely small. The
survey of existing Helel staff indicates that less than nine
percent of themdrive to work on a daily basis, that the average
parking accurmulation is for an additional four spaces, so that
gets you fromsix to 10.

If you assunme that we needed some margin of error,
we've got an additional four spaces that provide for that nargin
of error. If you assune that there is sone turnover in staff and
that sone people would begin to drive where they don't drive now,
notwi thstanding the fact that we have better access to transit
and nore conplete transit access given the stations at both
Gallery Place and Metro Center, which give you access to every
one of the city's five subway lines within a very short distance
whereas conpared to the existing situation, you have access
basically only to the red line, we think that the likelihood is
that there would be |ess denand for parking rather than nore but
even if we're wong about that, even if we say in the turnover in
staff, nmore people would drive and drive now, we've got that
extra margin of error of those four spaces that woul d accomodat e

that additional increase in the nunber of people who mght drive.

That does not take into account the nunber of

parki ng spaces that exist within the imediate area and if you
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|l ook at three garages, not lots now, but garages that are there
and are likely to remain and are not going to be redevel oped,
within one block, within about 400 feet, there are 1,750 spaces
of which about 485 spaces are currently available on a daily
basis. So when you take that and add it to the denand that can
be acconmobdated within the building, | don't believe and we don't
believe that there is any reason to be concerned that the people
who mght drive to this location could not find a place to park.

| conclude therefore, that the requested variances
are area variances and the showing that is required for an area
variance is that conpliance would be unnecessarily burdensone,
and that's a quote out of the Palner case which is the |eading
case in the District of Colunbia Court of Appeals distinguishing
bet ween use and area variances. The subject property is effected
by exceptional conditions.

The Board's already granted the sane variances for
the subject property, basically for a different allocation of the
space within the building, which was then proposed and is now --
as Ms. Renshaw has been through, is existing and the variance
conti nues. The strict application of the regulations would
require an extra level of parking for which this owner has no
use. And conversely, it prevents use of the space for purposes
whi ch woul d be beneficial to this owner, clearly resulting in an
unnecessary burden on the owner. | believe that variances can be

granted without substantial detriment to any surrounding
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properties and | believe the application should be granted.

CHAI RPERSON GRI FFI'S:  Thank you. Ckay, let's go to
your parking calcul ations. Wuld it be your assunption in the
| ast order when they came up for variance that the reduction of
parking by proximty to the Mtro station would have been
i ncluded in that?

MR SHON: It was.

CHAI RPERSON GRI FFI S: It was. So what you've
indicated is that 17 would be required for this building s square
footage including the variances that were approved in the past,
correct?

MR SHON.  Notwithstanding the variances, 17 spaces
is the nunber that would be required if this building were built
-- well, as this building is proposed to be used today.

CHAI RPERSON GRIFFI'S:  Right. And then you indicated
that it were providing 20 spaces on two |evels. Did | hear you
correctly?

MR SHON: That's correct. There are 10 spaces on
each level, six on the private, four on the vault on each |evel.

CHAI RPERSON GRIFFIS: (Ckay. And just to reiterate,
the 20 is not actually -- as we indicated the vault space not
counted to the 17 required.

MR SHON If we had 20 spaces, we woul dn't have
needed a vari ance.

CHAI RPERSON GRI FFI'S: R ght.
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MR SHON: W were providing, in effect, 12 spaces
which is why we needed a variance from the 18 then. W're
providing eight on the private property conpared to 17 now
required if you want the conparable nunber. If we could have
counted the vault space, we woul dn't have needed that variance.

CHAI RPERSON GRI FFI S: Ri ght. Say that last part
agai n.

MR SHON: In the first application, in the earlier
application, 18 spaces were required.

CHAl RPERSON GRI FFI'S: R ght.

MR SHON Twel ve were provided on the private
property.

CHAI RPERSON (Rl FFI S Unh- huh.

MR SHON: But the offset to that was eight
additional were provided in the vault.

CHAl RPERSON GRIFFI'S:  Right .

MR SHON: In the subject application, 17 parking
spaces are required under the regulations. Ei ght are provided on
the private property and six can be provided in the vault.

CHAIRPERSON GRIFFIS: Rght. | followthat but I'm
alittle confused so |'mjust assuning others are with nme. kay,
now the other piece that | want to have you address and |'m not
sure if you can answer directly, but it is a little odd for, |
think, this Board to hear the basis of a precedent of a previous

order on the same property and a lot of what you're laying out
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here is exactly what that is.

What you've given us is because we've decided that
this has exceptional situations conditions, all the tests. Ve
have basically a precedent of an order that is directly tied to
this building. Now, | know it's a little bit of senmantics that
we're talking about here in terms of yes, as that test for area
variance went to the land, clearly the land -- well, maybe not
clearly, but you are testifying that the | and has not changed.

MR SHON: It has not.

CHAl RPERSON  (RI FFI S: And it still has that
exceptional narrowness and it's snmall. It certainly is unique in
the surrounding area, but | want to bring that up because | think
it's alittle bit of a stretch and we nay need to delve further
in that and into the specifics, specifically practical difficulty
| would say. Do other Board menbers concur or have direct
guestions to that?

VI CE- CHAl RPERSON  RENSHAW Qher than to say |
woul d agree with you, M. Chairman.

CHAI RPERSON GRIFFI'S:  Ckay, because if you take it
to one other logical direction, one mght say, yes, the variance
was brought before the Board before. It met the burden of proof
and it was granted the variance and the parking is what it is.
So now why and how do we take the sane practical difficulty and
say, well, the first one was essentially wong or just didn't,

you know, get enough?
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MR SHON: | don't think we're saying it's wong at
all. | nmean, if we had cone in, in the first place, and said
this site is so small and so tight that we could not have
provi ded any parking at all, okay, that can't ranp down, | think
everyone would agree to that. The only way you can get down is
in this case with the elevator which in and of itself required a
vari ance.

But if we had said, no, we can't do that, and
here's our basis for a variance, that the size of the site, the
practical difficulty in terns of the expense of having to do the
elevator, and the difficulty that that creates, an operational
situation for the applicant, and we've got all this other parking
in the neighborhood and we really don't need to have 10 nore
spaces in this building or 17 or 18 nore spaces in this building,
the Board would have to have decided, could that justify a
vari ance?

And | think if that had been the case, |'m
specul ati ng because none of us were in that position, the issue
probably would have been can this building survive wthout any
parking, not is there not an exceptional situation, because |
thi nk everybody accepts the fact that there is, and not that that
doesn't create a difficulty for the owner because regardl ess of
whether this was Helel or the prior owner, that difficulty would
have been there. The question was, could we sustain an

application that had no parking.
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And what we cane back with in consultation with the
prior owner was we said, let's see if we can nake this garage
el evator work because it's the only way to get down there and if
you can do that, then you can get a certain nunber of spaces
there. The size of the site hasn't changed. The difficulty in
trying to get parking below grade and conply with all the other
requi rements of the regulations hasn't changed. So in ny view,
parts 1 and 2 of the test are still valid as far as the Board is
concerned looking at this application and | don't want to
belittle the fact that | have gone through in this and talked
about what the exceptional situation is and what the practical
difficulty is.

| sort of -- | didn't talk about it because |
thought that was inplicit and inherent in the findings that the
Board made before. You could not have granted the prior
application unless you had nmade that findi ng. And

notw thstanding the fact that you issued a summary order, the

sunmary order says, you made us prove that. | say "us", because
I was not a witness in that case, but you nade the applicant
prove that in the prior application and that's what the order
recites. So the Board was satisfied that the applicant net its
bur den.

W' re seeking essentially the sane variances on the

sane facts except for the fact that instead of proposing to

provide well, 20 depending on how you count it on two |evels,
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we're providing eight and 14 on one level and | think that
focuses an issue squarely for the Board. Can you find on that
set of facts that that nunmber of parking spaces would not be
detrimental to the purpose and intent and integrity of the
regul ati ons.

And | think that what we're trying to say is, based
on the requirenments that this particular building would generate
for parking and I won't say given the current owner but al nmost
without regard for the owner because a |lot of those facts don't
matter as to the owner, you still have Metro there, you still
have the availability of parking in the neighborhood and those
things aren't going to change.

So even, again, if you take a lower nodal split
that what Helel has not, Helel is the owner and the applicant
here, but if you took sone other purchaser of this property at
sone point and said, okay, maybe they'll have -- instead of
havi ng 91 percent nodal split, they'|ll have only 80 percent nodal
split or 75 percent nodal split which gets to be nore typical of
what downtown office buildings with close proximty to Metro have
as traffic engineers have denonstrated in other circunstances,
you still have enough parking to satisfy what is a reasonable
parki ng demand for that building in that circunstance.

CHAlI RPERSON (RI FFI S: Ckay, | follow that. But |
still go back to the fact that the original variance case woul d

have been the practical difficulty of providing parking, right,
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and it's been now proven that parking through the variance and
the reduction in nunbers, it's been provided for. So I'mwth
you on the site and the square footage and certainly a ranp woul d
take up the entire site and there would be no parking, but I
still think that there needs to be -- nmaybe I'mthe only one that
needs the help on this but a little bit nmore I'm tal king about
how now | ooki ng at existing parking and parking |levels and access
to the parking, how the practical difficulty of -- what the
practical difficulty is to renove that.

MEMBER ETHERLY: If | hear the applicant, and |
know M. Hood wants to get in this, it sounds at though to an
extent the practical difficulty is they don't need that space and
the question for us is, is that suitable rationale for practical
difficulty but | think that's where you're going at, M.
Chai r man.

CHAI RPERSON GRI FFI S: Yeah, | just -- clearly, |
strongly feel that there is a big difference between the original
variance that set the parking levels and how it should be
accessed and now what we're looking at is a reduction of existing
par ki ng space.

COW SSI ONER HOOD: M. Chai r man.

CHAI RPERSON CRIFFI'S:  Did you have sonething? [|'m
sorry, M. Levy. You're next.

COW SSI ONER HOOD: M. Chairman, |'m nore confused

than you are. I'm sitting here |istening. I wanted to listen
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and | haven't said anything but | renenber this case and maybe
Ms. Bailey can help ne but | remenber there was a car elevator
and M. Shon helped nme with it when he was talking about the
elevator for the car. And at that time, and |I'm looking at the
order and | don't see ny nane here, so |I'mtrying to figure out
what happened her.

Ms. Reid, Ms. -- who else was it, M. dlrey
(phonetic), M. Southwell (phonetic) voted on it. So in between
that | think that it had cone before us again, am| correct? M.
Renshaw, | think you and | heard that case with the car elevator.

MR G.ASEOW Yes, that case was withdrawn. There
was a case that --

COW SSI ONER  HOOD: Actually, we heard the case.
W heard it.

MR GLASGOW You heard it, but it hadn't been
deci ded.

COW SSI ONER HOOD: Ckay

MR GASCGON And it hadn't been decided and it was
wi t hdrawn because by the time that it was getting ready for a
decision, the excavation or construction schedule was such that
the car elevator and everything was being done in any event.

COW SSI ONER HOOD:  So the car elevator then is off
the map with the --

MR GLASGOW No, it's there. It's physically

there, right, and when we |ooked at the burden of proof in this
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case in proceeding forward with this application, it says a -- it
says, "unduly burdensone on the owner". And what we are seeing
and this is where the Board, in our view, needs to cone to grips
with the issue is we believe that we have shown and denonstrated
through the evidence that a second garage level is not needed by
this property owner so why would you force this property owner to
use a space within its building for a purpose it has no need for?

W believe that that is appropriate under the
Pal mer case. W also have |ooked at the other regul ati ons and we
think that the proximty of the construction of the building
doesn't have anything to do with this. I"ve represented many
clients and M. Shon has sone copies of sonme orders, where |'ve
gotten FAR variances, several of them in the CG2-C Dstrict,
where we have gotten an FAR variance over the one and a half FAR
to finish off a second floor, an entire second floor, for
comercial purposes under a way that this logic can be taken,
none of those cases should ever be granted and the Board has
granted a series of those type of cases over time because of
m xi ng of uses on a floor and all of those type of things.

So we have | ooked at that. W have al so | ooked at
given the nature of the owner because the variance clause
specifically ties to the owner of the property. The case of

National Black Child Devel opnment Institute where it tal ks about

the Court reading the criteria for the variance clause and this

was for a use variance, so we're saying for an area variance,
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there's even nore flexibility for the Board, initially the Court
read the first two criteria that require that the hardship
justifying a use variance was to rise fromthe nature of the |and
itself and we're saying in this case we have the nature of the
land itself with respect to the practical difficulty and wth
respect to the uniqueness and then it says, factors extraneous to
the land may be considered in deternining existence of hardship.

And so, of course by inplication, if you re going
for a higher burden of proof, the lesser would be included and
then it also says in finally, in Mnica (phonetic) we pernmtted
the BZA to apply a mnore flexible standard for determning
hardship when a public service or a non-profit entity is the
applicant. | guess we want to nake sure that we have that on the
record but I would ask M. Furst, would you please confirmto the
Board that Helel is a non-profit organization?

MR FURST: Helel, the Foundation of Jew sh Canpus
sites is a not for profit organization.

CHAI RPERSON GRIFFIS: So it's organi zed under 501 -

MR FURST: 501(C)(3).

CHAl RPERSON GRI FFI'S:  Ckay.

MR GLASGOWN When you start taking a lot of those
aspects together and what it is we've shown to the Board. I
don't think that there is any study or survey that exists that

says that there is any adverse inpact by the nature of the relief
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that is requested. In fact the Departnent of Transportation has
said froma transportation standpoint, there will be little or no
parki ng inpact generated by this project. Accordingly, DOT has
not objection to the proposed nodification.

So we think that there is a substantial armount of
effort that there is no substantial detriment to the public good
through the granting of this application. W have shown that
there is a practical difficulty to the owner of the property
following the variance clause to force us to provide a second
garage level within the building that may have no use for it.
And so we believe that that is what the -- what the Board can
deal with and also we'd also say that with respect to the -- and
this has been discussed with the applicant, we don't have any
issue with respect to the Board having a condition to its order
that this area variance, okay, as opposed to a use variance,

which was the case with National Black Child Develop Institute.

That they can -- that the Board can inpose conditions that would
l[imt this use to Helel and the two floors that they have for
expansi on space with the related entities as is proposed at this
point in tine.

In that order, once again, |I'll quote, it says, "W

do not hold that the Board may never inpose conditions in

granting a variance", and then also the Court -- and this is a
case that was renmanded for Board proceedings, | know we do have a
| awyer on the Board, the Court is sort of saying, listen, if you
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want to do sonething like this, and quoting again, "W reserve
judgnent, however, regarding generic conditions such as mght
[imt the variance granted here and it's transferred to the NBCD
for any simlarly situated non-profit organizations", so you can
-- the Court, | think attorneys will agree that they're telling
you, if you want to limt one, you do it that way. You don't
specifically limt it to Helel. What you say is Helel or any
simlarly situated non-profit organization.

And so because | think it is clear and | agree with
the question by the Chair, that you know this organization may
have no adverse inmpact with respect to the traffic and how do we
nake sure that that doesn't significantly change in the future
| think the Board can deal with that issue

CHAl RPERSON GRI FFI'S:  Ckay, M. Levy.

MEMBER LEVY: It seens to ne that this whole
di scussion of reduction in the nunber of parking spaces goes
directly to the issue of detriment to the public good. The
argunent that the applicant is nmaking in terns of practica
difficulty have nore directly to do with the use of the space
above, the floors above and the need for additional space for the
kosher kitchen and the gym and the nailroom

And | think the Chair asked the question of -- or
someone asked, one of the Board nenbers asked the question of why
are you not using the additional space above that's extra that's

being leased out. [1'd like to hear nore on that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140

MR GASGOWN | think that the testinony was that
we bought the building with expansion space. I've never known
any single occupancy user to buy a building that they exactly fit
i nto. You deny yourself any -- over tine, nost organizations
generally grow or die in sonme fashion, and so |'ve never
represented a single occupancy tenant that has bought a buil ding
that has precisely the nunber of square footage that they occupy
t oday. They always want to have sonme expansion space and the
users that were nmoving in with Helel are users that they already
are in the Bnai Brith building with, so it's not Ilike they
don't have any experience and know exactly who they are.

MEMBER LEVY: I nean, it sounds like they have
purchased the building then that doesn't have the required
expansi on space because the application is to expand into the
parki ng garage. They purchased a building now that is too small
for the needs if the plan was to have two floors of tenants and
they need to expand into a parking space.

MR GEASCOWN Vll, | think that there's a
definition there. There's a use of a floor within a building
that the organization can use and reasonably use for a purpose
when to devote it to another purpose is sonething that they don't
need. | mean, obviously, if the Board denies the application,
that level of parking will sit there. But Helel has no need for
that space. I think they've denonstrated that they do not have

any need for that space for use as a parking garage and we
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believe that it is unduly burdensomre to tell sonebody well,
because a prior owner constructed it that way, and you bought a
building to stay in the District of Colunbia, of which buildings
in the 30 -- single entity buildings in the 34,000 square foot
range, to have your own building in the District of Colunbia, the
downt own area, are scarcer than hen's teeth.

It is extrenmely unusual to find a small building
like this to purchase. And to say that -- we believe that we
have shown that to nake them devote that space for a use that
they have no need for is unduly burdensone on the applicant as
set forth in the Pal ner deci sion.

MEMBER ETHERLY: M. Chair, let ne probe a little
bit on this issue of exceptional condition or practical
difficulty. In the submission of the applicant dated February
26th, you also note that there are some security considerations
that relate placenment of your nmail facility and sone other itens.
Could you speak a little bit to that, obviously, without
necessarily going into great detail but you speak once again,
about sone concerns from a security standpoint, your nail
processing, the need for a ventilation system

M5.  TURNBULL: Absol utely, absolutely. Thi s
parking garage will never be used for public parking because of
security concerns. The Helel Building at 800 8th Street will be
the only office building in the W shington area that wll

specifically be noted as a Jewish building on its exterior. It
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is the only building that is exclusively going to be used by
Jewi sh organi zations which, including Helel, are international
Jewi sh organi zati ons.

The B nai B rith building where all of these
tenants are currently |ocated, does not have street parking,
nmeaning the public parking neters have been covered since
Sept ember 11t h. W have had periodic, alnost daily additional
support from the DC police departnment in that current building
since Septenber 11th to go along with the parking.

Every tine a new comrents cone from the U S
Covernment, they are specifically directed as well to the B nai
B'rith Building and we anticipate that sane kind of close
relationship with the DC police. In addition to those two itens,
we also at the B nai Brith, the enployees of Helel, many of whom
worked originally for B nai Brith, a couple of them were also
enpl oyees of the B nai Brith when the B nai Brith Building was
taken over in the late 1970's and because of that, there is a
real concern about security.

VW spent three and a half hours yesterday neeting
with a security consultant to talk about additional electronic
security. The building is going to have --

(Al arm goes off.)

CHAl RPERSON  GRI FFI S Good timng for this
experi ence.

M5,  TURNBULL: Exactly, scary. The building is
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going to have a locked front door. Every enployee will be
wearing an ID. Every wvisitor will be given a pass. The
el evators are going to be regulated by the -- by our guard

servi ce. So in essence, basically, this is going to be a | ock-
down bui | di ng. Because of that, it is clearly the case that
there will be linmits on the parking

MEMBER ETHERLY: If | could, let ne pick up on two
strands that energed from your comments, one; have you gotten any
kind of indication as to what may happen -- I'mtaking a |ook at
sone of the pictures that are attached in the Appendix, | believe
Exhibit D portion of the subm ssion or actually nmaybe Exhibit B.

Has there been any conversation with DCVMPD or DDOTI regarding
renoval of any of the public netered spaces that may border the
bui I di ng.

M5. TURNBULL: Actually --

MEMBER ETHERLY: That's nunber 1 and then nunber 2
maybe nore specifically, have you gotten any specific guidance --
excuse me, have you gotten any specific guidance from DCWD
regarding the feasibility of having public parking?

M5. TURNBULL: W actually have not asked because
we nade the decision not to have public parking and also if you
look at those -- that photo, there are no parking neters
currently in front of the building. The parking neters were
renoved when the building was constructed. W are planning to

nmeet with the Public Wrks Commttee to ask first of all, for the
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| oading zone to be extended and that there not be public parking
in front of the building.

MEMBER ETHERLY: Ckay.

VI CE- CHAl RPERSON  RENSHAW Wuld you go through
that again because we had an issue, M. dasgow wll renenber
this and M. Shon, about meters? Remenber at the |ast hearing
what we did? | remenber. There was a concern of the renoval of
neters in the downtown because downtown parking is so difficult.

Now you're saying that the parking nmeters that were renoved when
the building was constructed have not been replaced nor woul d you
want them repl aced?

M5. TURNBULL: W would actually prefer that they
not be replaced, but we have had no di scussion with DC government
about the meters. I was just pointing to the fact that they're
not there. The other recognition -- another point to go along
with this is that there is an alley between the church and the
building and that alley is going to have canmeras located on it,
not only for our purposes but for the US Mnt and the U S. Mnt
is virtually surrounding us and it's adjacent to us.

MR GLASGOW | think, Ms. Renshaw, what you nmay be
recalling is that when we had the variance for the off-street
| oadi ng, we said we would be applying for a |oading zone in front
of the building, which would still be taking place

VI CE- CHAl RPERSON  RENSHAW W discussed at that

time about double-parking |I renenber because there was no cut-in
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on the sidewalk. That was another issue that we brought up.
Renenber that ?

MR GLASCOW That part | don't renenber. I
remenber any tine | request a loading variance, | always make
sure to say and we're going to be requesting a |loading zone in
the front of the building. It's in that context that | recall
it.

VI CE- CHAl RPERSCN RENSHAW M. Chairman, if | could
just pick up a minute on -- I'mglad that M. Etherly asked you
guestions about no parking in the building and you were able to
el aborate on the security nature of your building but | did want
to go back to the statenent that the building will have a
comunity fitness center and we've got a first floor nuseum for
art and literary and nusic and receptions.

Now, is that -- are those private functions and is
the fitness center actually a private one --

M5. TURNBULL: The fitness center will only be for
bui | di ng enpl oyees and no one el se, that's nunber --

VI CE- CHAl RPERSON  RENSHAW So it's not for the
comunity.

M5.  TURNBULL: It's not a community. It's
community neaning the Helel community and there is a |ounge that
is adjacent to it. The lounge, we call a common col |l ege anal ogy.
As far as the nuseum is concerned, the nuseum will be operated

al nost exactly to the way the current B nai Brith Miseum is
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operated which is in a secure building and we anticipate the
additional activities to be related to students and when people
will be comng to the building they will be checked through our
security system

VI CE- CHAl RPERSON RENSHAW  Just to review in ny own
mnd, if this property is sold, if we granted the variance and
the property say in a year were sold for whatever reason, do we
then revert back to the original parking requirenents?

MR GASGOW | think what we're suggesting is you
can put a condition on that --

VI CE- CHAl RPERSON RENSHAW That is what you have
suggest ed.

MR G.ASGON Yes, right, that's correct. And so
then if that new owner is not of the same genre as Helel is, they
woul d have to cone back.

CHAI RPERSON GRIFFI'S: And work out the construction
in B-1 level.

MR CGLASGOWN That would be their issue. Well, we
believe that Helel is going to be in this building for a |ong
time. Oherwise we wouldn't offer the condition.

CHAI RPERSON GRI FFI'S:  Okay. Any other questions at
this point? Ckay. That seens to be your entire panel.

MR G.ASGOW That is the entire panel.

CHAI RPERSON GRI FFI S: W're through step 1, five

nore to go. Ckay.
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MEMBER ETHERLY: M. Chairman --

CHAl RPERSON GRI FFI'S: Yes.

MEMBER ETHERLY: -- one final question of M.
Turnbull. Coming back to your parking survey, you note that you
have 15 other periodic drivers based on your current enployee
nmakeup. Let's say there's no significant change in ternms of your
enpl oyee makeup, where would you anticipate those additional 15
periodic drivers -- would the expectation be that they would to

any conbination of the other facilities in the vicinity of the

bui I di ng?

M5. TURNBULL: That's exactly the case. They would
go to public facilities. Additionally, when | say they're
periodic, | extrapolated the statistics and deternmined that we're

tal ki ng about four additional drivers on any given day a nonth.

MEMBER ETHERLY: Thank you. Thank you, M.
Chai r nan.

CHAI RPERSON GRIFFIS: Wiy don't we proceed to the
Ofice of Planning report? | think it will bring even nore |ight

to this. VW wel come our Ofice of Planning representative, M.
Jackson.
MR JACKSON: Thank you, M. Chairman. M/ nane is

Arthur Jackson with the Ofice of Planning. Before you, you have

a copy of the Ofice of Planning report. I have one other
exhibit 1'd like to distribute to you. I was wondering if
there's an additional copy you could give the applicant. It's a
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map showing the location of parking |ots. Here's another copy

you could give to the applicant so that they could reference it,

t oo.

Briefly, 1 wll go through our statenent to
indicate our concerns and issues about this proposal. The
existing property is a nine-story building. It has a two-story
garage, a two-story underground garage. It also has two -- it

has 16 parking spaces and has four parking spaces in the vault
under the existing right of way, so in essence the existing
bui I di ng has 20 parking spaces that have been construct ed.

The building was constructed in line with the
vari ance that was granted under previous BZA order 16498 and that
variance was to address «certain unique features about the
property, essentially the fact that it was small and that it's
difficult to put a ranp in and it would be difficult to put all
the parking spaces on site. As such, the wording of the variance
in the final order is not that clear and as we |ooked at the
actual wording of the testinony fromthat date, it is clear that
the BZA granted this variance with the full know edge that there
woul d be 20 parking spaces provided on site for use of this site,
except that a portion of the parking spaces would be a public
space.

So based on that approval, they approved the
variance and the net result of that variance was that it was to

reduce the on site parking spaces by around -- a little over 25
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percent . As such the existing conditions on site neet the
requirements of the BZA order which is the current zone
requirements for parking on this site. And that, |I think, is the
basis of this entire discussion.

Now, the applicant has identified certain issues
that they think are --

CHAl RPERSON GRIFFI'S: M. Jackson, can | interrupt
you for a second?

MR JACKSON:  Yes.

CHAI RPERSON GRIFFIS: | just want to make sure the
Board is absolutely clear on what you just said. Based on the
zoning for parking requirenments, one for 1800 square feet, if I'm
not mstaken, mnus the first 2,000, the required anount of
par ki ng spaces is --

MR JACKSON: Vell, 18 based on ny calcul ations.
M/ cal cul ations are based on the gross floor area of the building
pl ans.

CHAI RPERSON GRIFFI'S:  That's fine, 17, 18.

MR JACKSON Right, it's 17 and a fraction and |
made it 18.

CHAI RPERSON GRI FFI S: The point being that you're
saying right now for current zoning requirenments it is conpliant.

MR JACKSON: Vell, it's the current zoning
requi rements was the requirenments under the previous BZA order

and right now it neets the requirenents of the previous BZA
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order.

CHAI RPERSON GRI FFI'S:  BZA order, okay.

MR JACKSON: In our opinion then, the issue of
practical difficulty 1is noot because there's no practical
difficulty in providing the parking spaces that already exist.
Now, there are other issues that need to be addressed. Again, we
can concur that the lot is still small, depth of the property is
still limted, that it would be inpractical to put a ranp down to
the first two lower levels for a parking garage but those aren't
the issues that we are discussing today.

W' re discussing today whether or not the existing
conditions present a practical difficulty and at this point we
cannot support that position. However, the applicant does want
to provide additional space on site for their proposed uses. And
that additional space -- providing that additional space is a
probl em because the building is a linted size and they want to
| ease ot her space within the building.

However, we think that, in itself, does not
constitute practi cal difficulty in meet i ng t he zoni ng
requi renents. W have a nunber of questions about this proposal.
Again, with the previous BZA order when it was approved, the
applicant has proposed to put in the elevator and have parking
within the vaults. In light of what M. Shon nentioned earlier,
the applicant came back with the BZA application 16578 and al so

made a proposal at that tinme to elimnate all parking based on
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the fact of the rate of cost to doing those inprovenents.

The BZA at the tine expressed a nunber of concerns
about the proposal. I think one of the key ones that was
nmentioned was the possibility of putting the burden of providing
parking needed for this site on other sites in the area
particularly in light of the demand for parking that existed at
the time. Now, this was several years ago and you'll note on the
graphic that was attached to the application, ny original report,
that | cross hatched sone buildings that -- parking lots that are
now under buildings, but | think we're going through a period now
where that transitions -- that we have reached a transition from
properties surrounding the property on this site.

In response to that 1'd like to refer to our
graphic that we distributed. Basically what we did was took the
applicant's of parking lots and overlaid that with where we know
of projects either planned or approved in the downtown area.
You'll note that if you square the -- if you look at this square
you're actually looking at about a 12-block area of downtown
i ncl udi ng the convention center.

Wthin that 12-block area we have a nunber of
parki ng spaces and ny Excel calculation is that there are 2700
parking spaces in this area. But if you go through and you | ook
at the projects that are slated for developnent and vyou're
looking at lots which will not exist for a period of tine when

new construction is going one. You're also looking at lots that
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will provide either additional buildings where parking -- or
buil dings or parking lots which will also increase the popul ation
of downtown thereby increasing the demand for parking.

W also think that in the long term there could be
sone changes in this ownership, the | ease of the property in that
-- the lessees of the property or other decisions nmade relative
to this location than was inplied at the previous |ocation of
this and other organizations that are involved which m ght
increase the demand for parking in addition to what they're
normally allowed to do on existing BZA order by elimnating
spaces along the street, the existing or the construction of the
| oading zone their proposal to elimnate spaces in line wth
their security concern.

So we have concern in thinking central city is
inmportant to try in all cases to provide as much parking as the
use would normally needs, that means the tenants in the building
and the uses that we are trying to encourage to bring nore sight
to downtown. The requirenents |ook for having a first floor use
that would add vitality to the District. The Muiseumthat's being
proposed for the area, | sure would have that effect. The

applicant is probably nodest in saying that they don't think it

will be a destination but 1I'm thinking that people interested in
cul tures, which Washington is, will make an effort to find this
location and | think it will be incunbent upon them to provide

parking for those visitors on site and as such, we have sone nore
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copies of howthis could be to their advantage but | think it is.

Basically, though, if you look at our graphic, |
think -- and you have the spaces that would be elimnated by
proposed projects at this time, the 2700 shown, of that anount
40 percent or around 1200 would be available for daily spaces.
However, the note that | have on the bottom of the right-hand
colum is actually incorrect. The total construction that's
pl anned to date would elimnate 500 spaces. So we have |ess that
1000 spaces that would be available for daily use. Now, that's
in a 12-bl ock area

Now this is obviously, a rough conpilation because
when the new buil dings come up on line they may have sone parking
i nside and the decision about how nuch would be available for
daily use as opposed to |eased would always change. But | think
it's inportant to understand that because this area is influx and
it's so inportant that we do not elimnate the possibility for
those businesses that do go in the area to have visitors,
convention center, when it becomes fully viable, can have access
to as many anenities, parking anenities, as possible and that the
very devel opnment of the actual convention site we see being a
cornerstone of bringing excitenment to our downtown that we keep
our parking resources as solid and consistent as we can. As
such, we think that the -- that there is potential harm in
elimnating parking that can serve as any use as serving that use

would leave nore parking available for other visitors and
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cust oners.
So, basically with that background, we have gone

through and raised a couple of issues that we felt should be

consi der ed. W keep hearing about the additional anenities
proposed for the first floor. W still don't see why they can't
go and sinply look on the upper floor. That is a decision for

the transition, transition in the future of an expansion of this
organi zation but this organization can still expand, | think and
provi de those services in the facilities.

The -- there was a question early on about the
elevator and to date, it wasn't presented today but 1'm not sure
if there's been any investigation to see whether there's a way to
nake the elevator to act nore quickly, that is nove between the
floor quickly. The concerns of security of limted parking on
site, although it's a time frame wherein the car could be -- has
to wait to go into the building, it seens that would increase the
ability of their organization to nmonitor those vehicles and
i nspect them before they enter. So | think that mght be a plus
i nstead of a m nus.

And we have other issues that we raised having to
do with the uncertainty of saying at this point that you're never
going to need nore than six parking spaces in the future because,
as we have seen in recent nonths, organizations go through
substantial changes and | would think that this would be a prine

site that their short term enployees nmight want to stay nuch
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| onger which neans they'll get married and have kids and have
nore demands for parking vehicles. But again, we're |ooking at
this in a positive manner and as such, we think that we should
allow this property -- the nost sensible and to keep neeting
their needs over tine despite what happens around it.

So based on that analysis and they actual response
from the BZA looking at the previous application which actually
tried to elimnate the spaces, so we think that the -- the
applicant, his application fails to neet the standard for
practical difficulty and as such, we don't think that either one
of the variances should be granted because if you don't neet the
standard to reduce the nunber of spaces, you don't need the
variance to park in the aisle because that's not really required
ei ther.

There is no standard that it meets to qualify
there. Therefore, we recommend that these be denied based on the
fact they don't neet those standards. Now, if there are any
ot her questions, we're available to answer them

CHAI RPERSON (RI FFI S: Thank you very much, M.
Jackson. Let ne also just conplinent you on the graphics any the
anal ysi s. I think it was inportant to |look at the parking and

then the projected parking, although not scientific, it gives us

a context in which to look at that. A very thorough report and
we absolutely appreciate it. Let nme just also reiterate the
point of the security to the parking, you said tine. It was --
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it may have been your report or their submission, it was talking
about it took four mnutes, if |I'mnot nistaken, for the elevator
to go down and back up.

It doesn't matter the detail, the point being one
car each serviced, loading one car into the garage and com ng
back up took a large tine and your point is that's the perfect
time to do security checks on cars before they go in that
buil ding. Ckay, Board nenbers, questions of the Planning at this
poi nt ?

COW SSIONER HOOD: M. Chairnan, just a followup
on your points, so I'mtrying to put all that tinme together wth
going in and security checks is literally 10 m nutes.

CHAI RPERSON GRIFFI'S: | think what M. Jackson was
saying, it's probably in his witten report, but there were
conplaints or there was a statenent nade that the elevator was
very slow getting a car in. M. Jackson's point was, if a car is
waiting for the elevator to be recalled, nmuch like us in this
building waiting for six elevators, if you re standing there
waiting for the elevator, that is the time to -- there's anple
time to do a security check on each car as it goes in.

COW SSI ONER HOOD:  Ckay, yes, thank you.

CHAl RPERSON GRI FFI' S Yes.

VI CE- CHAl RPERSON RENSHAW M. Chairman, the Ofice
of Planning report on page 7, M. Jackson, if | could turn your

attention there, you talked about Agency conments. This was
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referred to the Police Departnent and Fire and DCRA and Public
Wrks. W have nothing in the file. Wuld you coment on those

and also you mention that the Fire and EMS Departnent have no

objection to the application. Dd they submt anything in
witing?

MR JACKSON Yes, they did. | thought you had
copies of the EMS report. | did bring copies of the Department
of Sanitation report and | gave that to the secretary to be

di stributed this norning.

VI CE- CHAl RPERSON  RENSHAW Do we have the fire
report, M. Chair?

MR JACKSON: If not, I've got it here. The
Department of Public Wrks -- actually, the applicant quoted the
Department of Public Wrks in their presentation and their
interpretation is correct. I do have copies that wll be
distributed. The DC Fire and EMS Departnent had no objection and
I've got -- | can nake a copy of this report, and | think the
applicant nmade reference to a letter fromthe ANC in support of
the application. Those are the only two reports that | have in
hand.

VI CE- CHAl RPERSON RENSHAW W don't see the Fire
report in our files.

MR JACKSON: M. Chair, | believe the staff is
checking now but it would appear that we do have the

Transportation Report, Exhibit Nunber 27 which |I'm sure we'll get
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to nonentarily, but it doesn't appear that we have a Fire or EMS
docunent or communication in the file at this point.

COW SSI ONER  HOCD: M. Chairman, may | just ask
M. Jackson, you do have a copy there, just for the record, do
they go into detail in the Fire Departnment or did they just send
a letter that said, "W have no probl ens"?

MR JACKSON: They didn't go into any detail.

COW SSI ONER  HOOD: M. Chair, |I'm going to say
that the last couple days |'ve been very dissatisfied or
di spl eased with the -- some of the reports that we've gotten from
sone of these agencies. And | can tell you that 1'm going to
bring that to the attention of the Zoning Commi ssion. At the
sane time, | really think that that has a big inpact on sone of
the deci sions on sone of the things that we make.

Wiile | vote in our decision, | still think we need
to -- sone of those agencies really need to respond and have sone
t hought put into some of the responses that we receive other than
just saying in the reports, "W have no problens." | just wanted
to put that in the record.

CHAI RPERSON GRIFFIS: No, that's fine. | think you

go with the encouragerment of this Board, but focusing on this

case, |I'm not sure how or what the inpact would be to Fire in
that the building itself wouldn't have been addressed. |It's the
reduction of parking, well, perhaps the kitchen.

VI CE- CHAl RPERSON RENSHAW |t's the kitchen on the
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CHAI RPERSON GRI FFI S: Vvll, | totally give you

perm ssion and we send you off to do that with our great support.

Ckay.

MEMBER ETHERLY: M. Chair, | don't want to get
ahead of ourselves because | know as we discussed government
reports will get into transportation, but it mght be useful if

M. Jackson has any feedback regarding the letter that we have in
the record now from DDOT referencing the letter dated March 1st
from Ken Layden (phonetic) which speaks to the application and
notes that DDOT has no objection. Does that in any way change
your assessnent -- change the Ofice of Planning' s assessnment or
position in terns of parking?

MR JACKSON: No, we're thoroughly shocked that
they came to that conclusion. No, I'm just kidding. When |
call ed them and asked them about this, their perspective is that
they are encouragi ng as much as possible the use of nass transit,

so as such, they look at it as better to reduce the anount of

parking to -- they see an opportunity to reduce the parking and
increase transit denand and they'll go fromthat perspective.
Fromthe O fice of Planning perspective, | think we

wanted to make sure that the resources are there to support the
uses, the nmany uses in the area which is going to make great
demand on the parking resources for econom c devel opment and the

par ki ng dermands beyond t hose enpl oyees who work in the area. [|I'm
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tal king about MJ, whatever else. So we take a different
perspective of that.

| talked to themafter they wote that letter and |
can see what they're trying to achieve, but then | think our
objective is equally as inportant.

CHAIRPERSON GRIFFIS: It's an interesting way to go
about |ooking at trading Anericans. You renove the parking and
make it so awful that everyone gets on mass transit or you
provide the parking understanding that we wll always drive. I
know where I amwith that but I'mnot going to say it.

And also | think the Ofice of Planning has an
excellent report that shows the generalized area and doing
exactly what they should be doing in giving us what is proposed
and future devel opnent of not only goes back to this application
and |ooks at conceivably if ny math is correct, four parking
spaces but downtown for a new convention center but Planning has
given us an excellent point of reference of inmpact on it and
certainly in terms of |long range use and a picture of denand.

I think I'Il allow the applicant to cross exam ne
the Ofice of Planning.

MR GLASCOW I just have one question for the
Ofice of Planning. It is ny understanding that while the study
shows daily spaces available of about 1117 spaces, that it was
your testinony that on a worst case basis there would be

approxi mately 700 spaces avail abl e under your survey.
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MR JACKSON. Well, let nme just explain what | did
to achieve that. (1 naudi bl e) -- what | had with the previous
note that | had before | added two major uses that are under the
pl an. One is the Wx Miseum which is Nunber 10 on the |arger
map, that that whole parking area would conme under devel oprent
pressure and then the other is the Ad Burnman (phonetic) Garage,
Nurber 9. That's actually been recently announced as being a
devel opnent site.

So when you take the 16 parking -- |'msorry, yeah,
16 parking spaces at the Burman Garage and then add the 240 of
the Wax Museum then you're adding about three -- well, the total
amount with all the other parking spaces is around 450, 457, so |
rounded it off to around 500.

MR GASEOW It seens that your math, and |'m not
foll owing your math because you have 1117 and your deducting 280.

MR JACKSON: Right, no, |I'm deducting 450.

MR GLASGOWN  4507?

MR JACKSON  Uh- huh.

MR GLASGOW 450 from the 1117. So that's then
wel |l in excess of 600 spaces then.

MR JACKSON R ght.

MR GLASGOW Al right, that would be the nunber
of spaces wunder this survey that would be available after
redevel opnent .

MR JACKSON: Right, but you're tal king about a 12-
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bl ock area is what we're tal king about.

MR GLASCOWN Oh, okay.

MR JACKSON  Everything south of New York.

MR GASEOW Right, and | think that M. Turnbull
had sone additional parking spaces than that, but | think in any
event, we're talking about that there are several hundred parking
spaces available daily in close proximty to the subject site.

VI CE- CHAl RPERSON RENSHAW M. Chairman, just a
guestion. You remnded us that we're tal king about four parking
spaces. I'd like to ask the applicant if they will support the
return of four metered parking spaces if four metered parking
spaces have been renoved for construction of the building.

CHAI RPERSON (Rl FFI'S: Pl ease.

VI CE- CHAl RPERSON RENSHAW  Absol utely. Largely one

of the things we have found is that the Mnt is policing the

vicinity very well, and so we're not concerned of that threat.
Thank you.

MR GASCOW I'm ready to proceed to closing
st at ement .

MR JACKSON: M. Chairman, | just want a
clarification. So the loading zone is the area you're talking
about ?

MR GLASGOWN W didn't say the loading zone. I
think we said four netered parking spaces.

VI CE- CHAl RPERSON RENSHAW  The | oadi ng zone is that
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area directly in front of your building.

MR G.ASCGOWN Correct.

VI CE- CHAl RPERSON RENSHAW Correct, which | also
want to ask you since you deal with young people comng to the
buil ding, how many tines will these young people be conmng to the
building in a bus? Do you anticipate busses drawing up and
parking in front of your -- I'mjust trying to get an idea of how
much space will be available if, indeed, we can recoup four
net ered parki ng spaces.

MR FURST: No, are you talking about chartered
busses?

VI CE- CHAl RPERSON RENSHAW  Chartered busses.

MR FURST: W don't see any use of bus |oads of
people coming to the building and there is enough room in
addition to the park -- in addition to the |oading zone, there is
enough room for four parking neters

VI CE- CHAl RPERSON  RENSHAW Ckay, how nany were
removed, do you know, during the construction?

MR GASGOWN | don't know.  When the BZA case is
over, |I'msort of --

VI CE- CHAl RPERSON RENSHAW  You don't stick with it?

MR GASCGOWN | go to the ground breaking.

VI CE- CHAl RPERSON RENSHAW You're supposed to be
out there counting metered parking spaces for us. But you think

that at |east four can be recouped?
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MB. TURNBULL: Yes, because there are two streets.
W're talking, since it's a corner lot, they renmoved on H Street
and they renoved them on 8th Street. And there is anple space
there, | think probably for nore, maybe six.

CHAI RPERSON GRI FFI S: Al right. VWell, and also
just to be clear on that, M. Renshaw, | think that's an
excellent point to bring up and we can get applicant support but
that doesn't mean netered parking cones into fruition, but it's
an interesting step in that direction. Ckay, have we nmde it
through the entire reports and submi ssions that we have? W have
mentioned several tines and we have copies of the letters that
were submtted, received today, council nenber, et cetera.

It appears that we may be ready for -- yeah, do you
want to just pick up the ANC letter which is 2C and it |ooks like
it was tinely filed and it -- they are in support.

VI CE- CHAl RPERSON  RENSHAW They are in support.
It's Exhibit Nunber 22. The letter is dated February 11th, 2002

It's signed by Conm ssioner Leroy Thorpe, Jr., who is the Chair
of 2C and in summary, they support the granting of the variance.

CHAI RPERSON GRI FFI S: Cood, thank you very nuch.
Then | do know you're ready for closing but let ne just have one
nore opportunity for Board questions of the applicant at this
tinme. Anything we need to get clarification on?

Cay, not seeing any indication of further

questions, we'll turn it over to you.
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MR GEASCOW Thank you, M. Chairnan. VW are
submtting sone of the letters in support that we referenced
during the course of the testinmony, the one from the Fanmily
Research Council which is |ocated about a bl ock away --

CHAI RPERSON GRI FFI S Good.

MR GLASGOW -- and from another one of the
buil ding owners. W certainly appreciate the discussion and how
the burden of proof has been delved into in this case. W think
that's been helpful for how it is that these type of variances
are structured and how we approach the Board. | think there are
a couple of things inportant to note in this application and one
of which the Chair had just nentioned and | had witten down in
ny notes as the first point. This is a case about three or four
par ki ng spaces dependi ng upon how you do your conputati on.

This is not a case about what happens with the
convention center and what happens with a ot of the other major
uses that generate potentially demands for thousands of parking
spaces. So whether or not we provide three parking spaces
additional or don't is not going to tip the balance of parking
ratios in the area near gallery place and near the arena.

W think that we have come up with a plan. W have
tried to be creative and we have tried to be sensitive to the
issues that were raised consistent with our own needs wth
respect to the building and it is a practical difficulty upon the

owner of the property and we think we have denonstrated that we
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have a practical difficulty in that we would be providing a |Ievel
of parking that this user does not need.

V¢ have established that the Board can condition
the -- this variance upon the user. That's been held in the
previous case that | cited. W also noted that in the -- getting
back to one of the questions, well, how about the floors above
the ground floor and that use? | think we've established that
you do need expansi on space when you nove into a building that's
under our control and that expansion space is only about 10
percent of the building. |It's about 3700 square feet that we're
tal king about to allow for future expansion for this use so that

we can keep those second and third floors in flex space on that.

And we agree that we would support neters being
installed in front of the building. Qur experience generally has
been and we can't promise what will happen, is that if a property
owner doesn't have an issue wth respect to neters being
installed, they'll be installed. The District generally likes to
put meters where they can, particularly in the downtown area,
they're revenue generators. So | think that with respect to
that, we would be responsive into having nore neters than there
are right now in the area, in effect, nore parking because the
new property owner doesn't object to neters, then that DPW al so
takes that into consideration, too, and we've stated that we will

not object.
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So we think that we can essentially deal with this
three parking space issue by those two conditions if this
application is approved by the Board. W believe that practica
difficulty given the nature of the variance clause and quoting
from the variance clause is to the owner. The ownership has
changed. The situation has changed.

W spent a lot of time going through the testinony
with respect to that. There was a reason why we had several
pages of testinony each for these applicants to go through. W
understood we were going to have to cone in here and show to this
Board that there was a different situation than what we had
bef ore when the building was constructed by the devel oper with no
user in mnd.

Al so, we have some copies of sonme cases that we
will just submit to the record where there have been in that case
variances granted to increase commercial FAR in projects where
there are existing buildings. Al of those buildings were
exi sting buildings, under part of the issue that was being raised
by the Ofice of Planning and | recognize it's probably because
of the closeness of the proximty of the building, the new owner
and comng back into the Board, but it is no different from a
l egal standpoint than if the building had been built 15, 20 years
ago and we canme in and we said, "W don't need this level of
par ki ng.

There nmay not be quite as much concern about how to
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deal with that if that were the fact, but our fact situation is

different and the building is new, but it has a new owner and the

new owner doesn't need the parking level. And | think that we've

established that. I think everybody is agreed wupon the

uni queness and | think that we certainly agree with the report of

the District of Colunbia, Departnent of Transportation where it

essentially says that from a transportation standpoint, there

will be little or no parking inpact generated by this project and

that occurs just because of its extrenely snall size and the few

nunber of parking spaces that are generated.

So that we would request that the Board -- we are

in process with the District governnent, wth bond application

and other to finish out the construction of the

bui | di ng. e

would like to have a bench decision if we could, with the

appropri ate safeguards that have been discussed here today, wth

the appropriate conditions as we are under sone ti

me constraints

and the applicant is now the proud owner of this building and we

would I'i ke to be noving. | thank you for your tine.

CHAI RPERSON GRI FFI S: Thank you very much. %%

first indication was because we have sonme -- well,

length of discussion and | can attest to the anount

because of the

of notes that

have been taken up here, that we may need additional tinme and set

this for decision making and not proceed with a bench decision.

But let nme just get a quick poll frompeople if they are prepared

to go ahead with this at this point.
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MEMBER ETHERLY: M. Chair --

CHAI RPERSON GRI FFI'S:  Yeah.
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MEMBER ETHERLY: -- | would prefer not to have a

bench deci sion today.
CHAI RPERSON GRIFFI'S:  kay. | think that woul d

frankly, wise and | think in the long run wll serve

be,

t he

applicant better than making hasty noves at this point wthout

havi ng proper and sufficient time for deliberation on this. Al so

of course, the Ofice of Planning is still recomendi ng deni al

this. That has to be factored in. A though there is incredi

of

bl e

support on the other sides from the adjacent neighbors from

counci | nenbers and nost inportantly, ANC s.

That being said, let's look at the schedule

and

see. W're at md-March now How are we on the 2nd of April,

whi ch seenms to be our nost popul ar date?
M5. BAILEY: M. Chairman, for the 2nd of April,

have six cases because there are five now and we put another

we

one

on this norning. So for the meeting, the April nmeeting, there

will be six cases thus far.
W do have --
CHAI RPERSON  CGRI FFI S: Vell, we've got all

mnutes to go through them right?

30

M5, BAI LEY: W do have a special public neeting

schedul ed for next Tuesday at 9:00. That's from a case that
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heard earlier this norning.

MEMBER ETHERLY: And just for consideration for ny
coll eagues, it's this particular menber's opinion that we're not
-- fromny standpoint, not too far off on this one.

CHAI RPERSON GRI FFI'S:  kay, so you woul d propose we
set a special public nmeeting at a tinme before the 2nd of April.

VI CE- CHAl RPERSON RENSHAW  |'m asking if we can do
it a wek after the 19th.

CHAI RPERSON GRIFFI'S:  You're not here on the 19th.

VI CE- CHAl RPERSON RENSHAW I will not be here on
the 19t h.

CHAI RPERSON GRI FFI'S: Wi ch noves us to the 26th.

VI CE- CHAl RPERSON RENSHAW ~ Any problemwith that?

CHAI RPERSON (R FFI S: Ri ght. Ms. Bailey, isn't
that what you sai d?

M5. BAILEY: Yes.

CHAl RPERSON GRI FFI S: And we have our case from
this norning that went to the 26th.

M5. BAI LEY: Qur case from this norning is the
19th, with special public neeting.

CHAI RPERSON GRIFFIS:  Ch, it is the 19th.

M5. BAILEY: But a special neeting on the 26th, we
don't have a special public neeting at this point.

CHAI RPERSON GRI FFI 'S Ckay.

COW SSI ONER HOOD:  Since everyone is adding their
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schedule, | would just like -- and | noted that the staff always
does this for nme, |I'm not the Zoning Commi ssioner sitting next
week, but if we can put them all right there together, | would

really appreciate it.

MEMBER ETHERLY: And just to add food for thought,
this Board menber has a conflict for the 26th. ['d be nore than
confortable submtting a proxy for this one but the 19th is fine.

CHAI RPERSON QR FFI S: Vell, 1'Il  get ny
clarification in the Board room So okay, that |ooks |ike we can
do it on the 26th then if |I followed all of that. And wthout --

COW SSI ONER HOOD: M. Chair, did you say the 26th
or the 19th?

CHAI RPERSON GRI FFI S: Ch, vyes, so there was sone
debate. What |I'mtrying to avoid is the 19th.

COW SSI ONER HOOD:  You' re avoidi ng the 19t h.

CHAI RPERSON GRI FFI'S:  Yes, because that's the case
fromthis morning. Correct, Ms. Bailey?

MS. BAILEY: Yes, M. Chairman.

CHAIRPERSON GRIFFIS:  1t's been a |ong day, you' ve
got to keep telling ne the sanme thing. Ckay, and you have

conflict on the 26th. M. Hood, when are you sitting?

COW SSI ONER  HOOD: | don't sit again till April,
the latter part of April, but |I can cone in for a few mnutes in
the morning, that's no problem | can always proxy.

MS. BAILEY: M. Parsons is the Comm ssioner on the
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26th, M. Chairman. He's scheduled to be here all day.
COW SSI ONER HOOD:  Yeah, if he wants to do that, |
have no problens. W'Ill just let himtake the case.

M5. BAI LEY: M. Hood, could you proxy your vote

COW SSI ONER  HOOD: Yeah, | may do that or | may
just cone by but if we could put it towards the front, that's all
' m aski ng.

CHAI RPERSON GRI FFI S: This is the first thing in
the norning, 9:00 a.m, in and out, no big deal. So that being
confirmed, what's the date, M. Bailey?

M5. BAILEY: March 26th at a special public neeting
at 9:00 a.m

CHAl RPERSON GRI FFI S: Fabul ous, and we certainly
hope, M. Furst, that you'll be here in person for the
deli berations in the norning, but certainly we can nmake do wth
other neans if you're not available but | think that's going to
be inportant That doesn't seemto over burden the tine.

MR CGLASGON No, that's fine. | was concerned if
we get a nonth or two out for a decision.

CHAl RPERSON GRIFFI'S:  No, exactly.

MR GASCGON No, if | would have known that in the
begi nning, fine. Getting the decision in March is fine.

CHAI RPERSON GRI FFI 'S Ckay.

MR GLASGON M. Chairman, is there anything that
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we need to subnmit, a post-hearing submission on how we -- you
know, clarify how we believe that we've nmet our burden of proof?

CHAI RPERSON GRI FFI S: That's exactly what we're
going to now and | would think that we'd ask you for concl usions
of law, findings of facts, what else? D d we bring up anything
el se, Ms. Bailey or Board nenbers, that we needed to see?

M5. BAILEY: M. Chairman, ny notes are not show ng
anything. 1'mnot sure if soneone el se has --

CHAI RPERSON  GRI FFI S: kay, no, and | wasn't
either. Ckay, | think that would be it. Wat kind of time frane
are we looking at for that? First of all, what kind of tine
frame do you need to put that together?

MR GLASGON W can do it -- we can readily have
it filed, I think, but Tuesday, the 19th.

CHAI RPERSON GRI FFI S:  kay, does Tuesday, the 19th
work, Ms. Bailey?

MS. BAILEY: Yes, sir, it will work.

MR GASCOW So we'll do findings of fact and
conclusions of law and a statement of how the applicant has net
t he burden of proof.

CHAl RPERSON GRI FFI'S:  That woul d be fabul ous.

MR GLASCOWN kay

MEMBER ETHERLY: And | think, M. Chair, pursuant
to the significant anount of conversation we had at the front end

of this dialogue, |I think we started to parse out and put sone
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neat on the bone with regard to the elenents of the test that
kind of went a little further than referencing back to our prior
proceeding on this matter and | think it will be very helpful to
perhaps explore sone of those issues in a little greater detail.
| think that would be very useful as related to, you know, sone
conversation about the security aspects that we talked about.
Thank you. | think that works.

CHAI RPERSON GRI FFI S: G eat, thanks, M. Etherly.
Last conmments?

MR GLASGOW  None.

CHAI RPERSON GRIFFI'S:  Very good, we'll see you on
the 26th of March at 9:00 a.m or not see you. W're set for
deci sion making on that. And thank you all very nuch for being
here this afternoon.

MR GLASGOW Thank you.

CHAI RPERSON  GRI FFI S: I wish to take just 10
m nutes recess. Be back at quarter of 4:00 and call the I|ast
case of the afternoon.

(Of the record at 3:35 p.m)

(On the record at 3:50 p.m)

CHAl RPERSON GRIFFI'S: W' re back on the record.

V5. BAILEY: Application Nunber 16810 of Jeffrey --
I'm sorry, M. Chairman, that was changed. It's now Lori
Trautwi ne, pursuant to 11 DCVMR 3103.2 for variances from the

mninmum lot dinensions requirenents under Section 401, ot
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occupancy requirenent under Section 403, side yard requirenent
under Section 405, court requirenent under Section 406, rear yard
requi rement under Section 404, and the non-conformance structure
requi rement under sub-section 2001.3 to allow an addition to a
single famly dwelling in an R 3 district at premses 1324 27th
Street NW Square 1236, Lot 818.

Al those persons wishing to testify in this case
pl ease stand to take the oath.

(Wtnesses sworn.)

M5. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S:  Thank you, Ms. Bailey. kay.
The first primary issues, we had before | think the entire
applicant and parties were here. M. Gese had sone questions.
Way don't you come up, M. Gese and | will sunmarize and he will
correct me if | mss anything. That there is some question and
actually |1 have one to add.

There are new subnissions that canme in as the BZA
had asked for was a resubmi ssion of the application, the Form 2
and also the anended self-certification application. As we have
received things there are actually, thank you, two Form 2s and
one is handwitten |abeled, "Aternate Subm ssion". Do you want
to just shed sone light and clarification on this?

MR CELL: (phoneti c) Yes, certainly, M.
Chai r man. You had asked us to subnit a series of things by

Friday, some things by Tuesday or Wdnesday and then the other
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but learned that the all

project and had decided that they

Ver si on.

They seened to pref

containing approximtely the same

indi cated at their hearing. Since |

application, | did provide the appli

Ceorgetown Board had
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ought in the new application

reviewed the

did not like the L shaped

er a squared off version

square footage. They so

had to provide you with an

cation for the L shape and |

also put in for technical purposes, and we can obviously discuss
the application, that would also go for an eight foot nine inch
addition for width which would elimnate the basenent and woul d

elimnated the side stairs and obvi ou
| felt that it

since | was doing the application

explain it all when we got here to th

CHAI RPERSON (RI FFI S:

the alternate submission actually ref
MR CELL:

That does

that indicates which variances woul d

ni ne i nch addi ti on.

CHAl RPERSON (Rl FFI S:

sly, elimnate the setback.

was an appropriate tinme to do it,

but | intended really to
e hearing.
Ckay, so what's |abeled as

lects A d Georgetown or not?
reflect Add Ceorgetown and
be needed for an eight foot

Which is 43 and 44 and 1. 3.

MR CGELL: R ght.
CHAI RPERSON GRI FFI S; Ckay, and so that is the
current -- that's what we're going to | ook at today then?

MR CELL: Vell, 1'd

like the Board to consider
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both for reasons that we'll explain. W obviously, would like to
satisfy the Add Ceorgetown Board but we have a problem and that
is the Advisory Neighborhood Comm ssion had approved an L-shaped
and had rejected the eight foot full width. So -- and | realize
that puts the Board in a dilemma as well.

I'mnot quite sure how to get there from here but
we thought if we presented the options to the Board, that that
m ght make it a bit easier in the long run, so that's what we're
goi ng to do.

CHAI RPERSON CGRIFFIS:  Well, | think it causes nore
problems for the applicant than the board. | mean, anyway there
it is. M. Gese, is the clear?

MR d ESE | guess it's not clear to me exactly
what's going on. | don't see any plans or anything. | don't --
| see, you know, two applications here. One, | guess is, there's
no cover note here. | guess it's suppose to anend the prior
appl i cation. Is that the decision the last tine around that if
you slap this on top of sonething, and what's it slapped on top
of ? What does this anmend or what does this do? 1Is it part of
the -- you know, which one of the other applications is the
process. This is -- there are five of them now.

There's three BZA 2s in there and there are two

subm ssions that say this is an application. And even though
this Board has said, well, maybe it isn't a application, maybe
it's supplenental, it's -- you know, an elephant is an el ephant,
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if it's an elephant. | nean, it's there. So the questionis, is
which -- in the one that M. Cell he's sort of slapping on, what
is he slapping it onto? Wat is it a part of and they're still
all defective.

| nean, they're still. None of them still have
boundaries with them The second one he's offering there's no
plan with that. There's no --

CHAl RPERSON GRIFFI'S:  You nean with the Form 2?

MR G ESE  Wich Form2?

CHAl RPERSON GRI FFI S: I don't care, any of them
You said that there's no plans with it. [''m aski ng you whet her
you're saying if the --

MR d ESE Vell, the last two that he put in,

there are no plans attached to them There's no -- if they're
applications, there's no check wth them If they amend
sonet hing, then what do they amend? What is all this? | nean, |

can't define it.

MR CELL: The plans that you have are ready and
have already started |ooked at, which we were tal king about at
the last time, go with the application that does not say
alternate. That was the one that you asked nme to submt.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR CELL: The request to us to submt another
application, | think, was not one that the Board felt was

absolutely necessary but sinply if I'mreading the Board right,
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felt that since a question had been raised, that that would be an
easy way to respond to the question. | don't think the question
was a valid question, frankly, because | think the Board, once it
has a valid application, can consider changes to that application
as facts, change as needs change and as of use testinony and so
forth.

And to way that every tinme sonebody comes up with
sonething a little bit different in response to concerns of
peopl e objecting that another application has to be filed, |
think is perhaps not necessary and | realize the Board wasn't
saying that it was technically or legally necessary but it was
saying why not do it just to make sure the record is okay and
that we don't have this question

M. Gese is the one asking the questions and he
has created far nore conplication in this case than is necessary.

W have nade changes to satisfy him which he has then ignored
and has then just gone one. | frankly, don't think that there's
any reason for us to be spending time on this. W're going to
present our case, explain to you what it is we need and what the
options for us can be and | think we will also show the Board
that it is fully justified as a variance and that | think, is
what our burden is.

CHAl RPERSON GRIFFI'S:  kay. | would agree. Unless
Board nenbers have concern or confusion about the Form 2 or our

previous request for that --
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MEMBER LEVY: M. Chair --

CHAI RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: -- I'm sorry, | feel the need to
coment on that at this point and | frankly, am confused as to
what we're considering. |If, in fact, has the design changed from
the last hearing date, | frankly amconfused at this point.

CHAI RPERSON GRI FFI S: Vell, ny understanding is,

we're going to get into that. That's obviously new infornmation
that canme out of the Ad Ceorgetown Board findings. I think we
will look to M. Cell to bring us that. | think ny understanding

is the two fornms were actually anticipated in the testinony today
and therefore, covering bases.

I think it was clear and | would agree with M.
CGell, we asked for the form only for clarity so that it mght
address sone of the concerns of the parties but it was not to
reapply or in any such way change the application that was
precedi ng in the public hearings.

MEMBER LEVY: So | guess then, | would be | ooking
for some clarity during today's hearing, because 1'd like to know
what design we're considering when we consider --

MR JOHNSON:  May | nake a point about all of this
and 1'lIl be very brief.

CHAI RPERSON GRI FFI S: Final word, | absolutely
agree and that's why | would like to get started and as quickly

into this as possible. It's 4:00 o' clock, so we wll be finishing
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at 6:00 hopefully with hearing the entire case.

MR JOHNSON: Very briefly, I'm a little bit
confused too and I'Il just tell you why. This application, you
know, normally sonmebody coming in, in front of the BZA woul d have
already been through the A d Georgetown Board approval process
and that didn't happen here. What was in front of the dd
CGeorgetown Board on Thursday was the L shaped extension that's
shown on the drawings and as | understand it, the dd Ceorgetown
Board, the only official action that it took was to indicate it
was going to recommend to the Commission of Fine Arts not to
approve that design.

So what | understood was going to be presented here
was an alternative, knowing that the L shaped can't work because
it's not going to fly with the Ad CGeorgetown Board was an ei ght-
foot full wdth extension. Now. | understand there was sone
di scussion about that in front of the Ad Georgetown Board, but
the Ad Georgetown Board did not approve that, did not indicate
it woul d approve that and there's no official statenent on that.

And what --

CHAI RPERSON  GRI FFI S: But there's on official
staterment on anything fromthemat this point, is there?

MR JOHNSON Only in the -- the only official
statenent that they've ever issued is with respect --

CHAI RPERSON  GRI FFI S: How did they issue the

st at enent ?
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MR JOHNSON: VWll, they issued their transnittal
letter for what they did in Cctober and that's what | filed on
Monday, but there's not an official action reflecting what
happened | ast Thursday, March 7th. So you're right but as |
understand it, they're going back to an eight-foot extension wth
no basenent which creates questions.

| mean, | think it isn't just a slightly different
change because all the utility equi pment that was going to be in
the basenment where is that going to be now? That's one of our
concerns and that's -- you know, that's inportant to us and if
it's viewed as just a slight <change, | think that's a
m sconception going in and that's why | wanted to say sonething

Plus, | wanted to conpletely describe what | understand happened
at the A d CGeorgetown Board on Thursday.

CHAI RPERSON GRIFFI S:  kay, and what |1'd like to do
is keep probably a mnimm of testinony on people's
under st andi ngs because ny point to you only was unless we have
sonething witten or sonme sort of official notice, | can listen
to you and | can listen to everyone else in the room of their
under st andi ngs of what happened, but we're not going to get
anywhere with it.

MR JOHNSON: And we won't have that until the
Conm ssion of Fine Arts actually takes it up later in the nonth

CHAI RPERSON GRI FFI'S:  Right, okay. And let me just

say that, yes, often times we want everything approved because we
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want to be the last and final word which renders us great and
power f ul peopl e. However, nunerous applications come to us and
we are flexible with alnmost all of them for good reason, whether
they've gone to Hstoric Preservation first of they're comng
after. There's certain reasons why that is done and often done.
This, | would agree, you know, it would have been
nice to have everyone in agreement and cone to us and have it

clean, but it is what it is. So M. d ese.

MR d ESE If | can add sonmething just very
briefly, I know the applicants have said they wanted to nove this
along with sone speed. | think it should be pointed out that

they withdrew this fromthe Ad Georgetown Board in January for
consideration and then also withdrew it in February. It was on
the cal endar for those dates.

CHAI RPERSON GRI FFI S: Tell ne what the point is.
What do you want ne to do with that?

MR GESE The point is, is that there's probably
nore tinme needed to reflect on this and that the applicants have
shown that maybe they aren't in the biggest rush also in doing
this, particularly if we're going to present new plans that none
of us have seen before.

CHAI RPERSON (R FFI S: Ckay, well, frankly, it may
just be nmy own opinion and ny understanding, but if -- | would
think alnmost every applicant that cones before us has sone sort

of rush, given the nature that they own a property and are com ng
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in. I would think that that is no different in this case. I
don't think we are expediting this in any way. I think we are
making great efforts to accommodate everyone and everyone's
schedul e but frankly, from the Board s perspective, | don't want
this lasting forever. So as quickly as we can cone to resolution
on this, | think we will.

M. Levy, did you have sonethi ng?

MEMBER LEVY: A quick question, M. Johnson; you
said sonething about a submittal of Monday of this week?

MR JOHNSON: | was supposed to submit it on Friday
and | actually subnitted Monday.

MEMBER LEVY: And what is that?

MR JOHNSON: It's actually the only official
action that the dd CGeorgetown Board and the Conm ssion of Fine

Arts had taken on any of the proposals advanced by the applicant.

MEMBER LEVY: | don't have that. Do we have that
in there?

COW SSI ONER  MAY: W have it here in the file.
It' speaks to a design that's no |onger being considered at this
point, soit's not terrifically relevant at this tine.

MEMBER LEVY: Al right.

CHAl RPERSON (Rl FFI S: It's all comng back to ne
nNow.

MR GELL: May | add sonething to the mx?
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CHAI RPERSON GRI FFI' S: Yes.

MR GELL: Wiat the Ad Ceorgetown Board had done
previously was they had approved the concept, not in witing but
in the meeting. They had approved the concept of a 10-foot
addition. They did not like the basenent. They reiterated that
this time around. the idea --

MR GESE |I'mgoing to object. None of us were
there at that meeting. This is all hearsay. There's nothing down

on paper for this thing. There's no cross exam nation that takes

pl ace.

MR CELL: Quite the contrary, M. G ese was there.

MR d ESE: At this neeting this tine around but
he's tal king about a June neeting, | believe, isn't he?

MR CELL: Vll, I'm going to subnit sonething
which | thought M. Johnson was going to give you because |

understood that he had undertaken to give you transcripts but
what we have is a report which says no objection to concept
design for proposed two-story rear addition and that was a 10-
foot addition.

MR JOHNSON That action was never taken, never
made official and it was -- that's not an official action of the
A d Georgetown Board, otherwise |I would have subnmitted it. What
| submtted is the only official action that they have taken.

CHAI RPERSON GRI FFI 'S Ckay.

MR GELL: Clearly what we're trying to do is
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anticipate rather than have you act on sonething that we already
know is going to give the Ad Georgetown Board trouble. W
wanted to anticipate that problem and put before you a proposal
which we think and have very good reason to believe would be
acceptable to the Ad Ceorgetown Board. And that is a squared
off addition, no basement, no side stairs which would be
approxi mately the same square footage as the L-shape that we had
presented to you and we're wlling to describe that and go
forward and explain it to you in detail

CHAI RPERSON (RI FFI S: Ckay. Cearly what we have
before us is proceeding and getting into M. Cell's case and
tal ki ng about frankly sonewhat the new or anticipated but | ooking
at designs that he will then be bringing for approval.

MEMBER LEVY: Al right, could |I just ask; is that
then the application that's entitled "Alternate Subm ssion"?

CHAI RPERSON GRI FFI' S: Yes.

MR CGELL: That's right, the -- that's right.

MEMBER LEVY: (kay, thanks.

MR CELL: Those are the provisions that would be -
- that would cone into play with the alternate provision, the
al ternate submi ssion

CHAI RPERSON  GRI FFI S: Ckay, and here's another
option. Vell, | don't know. Al right, that's what | would
suggest actually, is we junp into this and hopefully find sone

clarity as we delve into this.
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MR GESE M. Chairman, just back to ny original
guestion, what are we doing? Are we doing two applications and

are we doing variances or special exenptions? Are we doing plans

CHAI RPERSON GRI FFI S: W were never |ooking at
nunerous applications. W will have one application. | think
it's been sufficiently described today that --

MR G ESE Wich application is that?

CHAI RPERSON GRI FFI S: Vell, ny understanding is,
M. Cell is going to be taking the application titled "Alternate
Submi ssi on" and sonehow bringing clarity to us as he proceeds.

MR G ESE That's the application we're doing?

CHAI RPERSON GRI FFI'S:  That's ny under st andi ng.

MR  dESE And that says "For variances and
speci al exenptions". Are we seeking variances or special
exceptions or what are we arguing here?

MR CELL: There are variances and special
exceptions involved in all of the ones that have been subnitted.

MR d ESE Vell, the last tinme around we were
arguing variances, if I'm not in error. What's the plan for
this? 1Is the plan in the record?

MEMBER LEVY: M. Chair, | think M. Gese is
correct. I don't see a record of a special exception on the
previ ous application unless |'mm ssing sonething.

CHAI RPERSON GRI FFI S: No, that's what | was just
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| ooki ng at.

MEMBER LEVY: | think it was noticed and adverti sed
as being a variance application.

CHAI RPERSON (RI FFI S: Ckay.

MEMBER LEVY: There's no notice for this
appl i cation.

CHAI RPERSON GRI FFI S: This is ny thought at this
poi nt . I can't answer the questions of total clarification on
this. This has obviously becone a little nore cunbersone in its
details because of the numerous ways or the numerous review
processes on this. | think the only way we'll get clarity is to
proceed with it and let it happen and see if we can't -- | nean,
M. Cell and his w tnesses have the answers, hopefully, to all of
t hese questi ons.

MR GESE M. Chairman, if he's going to present
a new plan that none of us have ever seen, none of us have
analyzed, |'m not an architect. I'm not a structural engineer.
You know, | can't anal yze these things in five mnutes.

CHAI RPERSON GRIFFI S:  kay, we'll get to the --

MR G ESE And | won't be able to cross exam ne
himon it.

CHAI RPERSON GRI FFI S: M. dese, please. Get to
your point then. If you have never seen plans, when were you
supposed to have seen then? Wen is a good tine for you to see

t hen?
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MR d ESE A good tinme for ne to see them
according to your rules anyway, is that the applicant, in the
spirit of this process, is supposed to have their case in two

weeks bef or ehand.

CHAI RPERSON GRI FFI S: Vell, if we want to talk
spirit of the process, | think the spirit has been well held by
the applicant. W' ve seen nunerous changes and nunerous plans

with this. Any application can evolve and it should evol ve based
on what happens in the hearings as they are conducted. And nore
inmportantly as this Board wants them to and sees the sufficient
need for themto.

So what |'m hearing you say right now is you just
want to stall and there's no reason to see anything further than
what we've already seen; is that the case?

MR d ESE That is not the case, M. Chairnan.
What |I'd like to do is, if there's a new plan, | would like to
have the ability to analyze that plan in a reasonable nmanner so
that | can cross examine reasonably in relation to that plan.
And determne --

CHAI RPERSON GRI FFI'S:  How conplicated do you think
the new plan is? You won't be able to have the capacity to

understand it in order to cross exanine today?

MR GESE: | have no clue. [|'mnot an architect.
| can -- sitting back here, | can't even see the plan for the
discussion. | tried to sit here at that last hearing. You can't
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even see what's going on either and as you proceed through a
pl an, you know, | need to know what's going on with it, to nake
critical choices in relation to that plan.

That's been a problem with this case all the way
along is in determning harmis they don't want to say where the
boundaries are, they want to come up with at new plan that they
throw out the day of --

CHAI RPERSON (RI FFI S: I"mgoing to not take a |ot
of side comment today because we don't have the tine to do it.
Ckay, first of all, there are several substantive things that you
brought up. If there is, at any point, at which anybody in this
room that they cannot see exhibits, there's absolutely no reason
to stop the proceeding and we wll rearrange the room so that
everyone can and adequately see them

Secondly, if there -- and we're going to proceed
with this after | finish. If there is a point at which you do
not understand the information and |'m asking you to wuse
excellent judgnent in this, | wll entertain your question and
the question can cone to ne and | will try and answer it in termns
of clarification. If | am mistaken, | wll have the applicant
correct me, and we'll nove on fromthere.

Afterwards, we can set up a time and with this
Board's judgnment on whether further time for analysis needs to be
nade. Anything that's presented today is copied and put into the

record for review Being a party, you will get copies of that.
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So with that, | suggest that we nove on and start |ooking at what

we're to | ook at here.

So if I'm not mstaken you had several other
witnesses to bring up. | would ask, gentlenen, that you give him
the table at this point. | think we do -- if you want to step us
back, M. Cell, and bring us up to -- give us a quick general

outline of what we're going to look at today, how you want to
proceed, as summary and then we will nove into the substance of
it.

MR CELL: Thank you, M. Chairman. Wen we were
| ast here we had M. Zapatka --

CHAI RPERSON GRIFFI'S: Let ne just interrupt, let ne

nake sure, gentlemen, can you see the boards from where you're

sitting?

PARTI Cl PANTS:  No.

CHAI RPERSON GRI FFI'S:  Ckay, that would be the first
indication to tell ne. Let -- M. Zapatka, if you would not

m nd, we can just rearrange these. These can be perpendicular to
this dias here or dias as one mght say. Now, Board menbers, you
can adequately see; is that correct?

MEMBER LEVY: Absolutely, plus we have these
handout s.

CHAl RPERSON GRI FFI S: I ndeed, and we have copies
Right, and we nmay need to see boards and handouts, so we'll --

I'mcertain that the applicant has handouts for the parties.
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VI CE- CHAl RPERSON  RENSHAW M. Chairman, while
we're getting together, | just have a general question for M.
Sansone. Just clarification, is the Conmission on Fine Arts and
the Ad GCeorgetown Board a guide to the Board of Zoning
Adjustnent and can the BZA override a decision of both those
Boar ds?

M5.  SANSONE: Ms. Renshaw, 1'm going to have to
think about that for awhile. | don't know off the top of ny head
what the relationship would be here.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE- CHAl RPERSON  RENSHAW M. Chairman, | think
that's sonething that we have got to get clarified as we deal
with this case, and the sooner the better.

CHAl RPERSON GRIFFI'S: | woul d agree.

MR CELL: Well, M. Renshaw, we're not suggesting
that they are necessarily tied together. That you can't take an
action that would be in contra-distinction to the one that they
take. What we are saying is that Ms. Trautwi ne needs to have a
very snmall addition on the back of her house. It has cost her a
great deal of tinme and a great deal of noney to get to this
poi nt . If we have the Board approve sonething that we know has
already been rejected by the dAd GCeorgetown Board, then it
doesn't serve her needs.

On the other hand, | cannot tell you in the final

anal ysis whether the final decision by the Hstoric Preservation
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Revi ew Board, which can overrule the A d Georgetown Board, would
agree with them that an L-shaped addition would not be
per m ssi bl e. W think it's possible that they were nore
concerned about the excavation underground than they were about
t he shape of the L.

I  would also point out that the Advisory
Nei ghbor hood Commi ssi on has approved the L shape and has rejected
the eight foot full width. The Advisory Neighborhood Conmi ssion
has an interest in seeing the addition that they had approved go
forward and does also have something to say, | think, to the
H storic Preservation Review Board in its deliberation.

So at this point, we're not sure which way it's
going to go and that's why | wanted to have the BZA consider this
as two alternatives and to explain the pros and cons of both
alternatives. W had come up with the idea of pulling back a
portion of the house in order to neet sone objections by one of
t he nei ghbors. This isn't just arbitrary on our part that we
just kind of -- we don't know which one we want. W had, in
fact, tried to nmeet other people's needs.

Now we find that it nmay not be possible for use to
neet all of Dr. Joyner's needs by pulling it back and if we have
a shorter -- he also wanted a shorter addition and this one is
consi derably shorter than the 12-foot one that we had originally
proposed, so this may neet his needs about as well as the other.

W just don't know that.
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What we do know is that we have objections by two
of the neighbors and we're trying to neet those and find out
which -- which, if not both of these two alternatives, the BZA
feels is the best one for us to go forward wth. I woul d hope
that the BZA would see that both would be permssible and woul d
neet all of the needs, would be fully justified in the law and by

our evidence and that they would feel confortable in doing that.

If that's not the case, then I1'lIl proceed in a
di fferent way.

CHAI RPERSON Rl FFI S: Yeah, | think wth this
particular case and how it has been unfolding, | think it's

difficult for you to say that you would bring it to us to decide
what mght be best or even to entertain two alternatives. I
mean, | have great understanding of the changes that are taking
pl ace and why they're taking place but | think for clarity's sake
on the Board's side, it would be better for you to, how mght |
say, choose one and run with it.

MR CGELL: Well, is it possible -- I'd be happy to
do that if it's possible for nme not to withdraw any of the
proposal s but sinply present a case based on the new i nformation

CHAI RPERSON CRIFFIS:  Well, let's think -- | think
we can address that but also let's just project out another
scenario. | nean, is it -- is it nore advantageous for everyone

involved in terns of tinme and in ternms of deliberations to knock
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down a few of the domnos first? | nmean, as | say that, | don't
know how you'd do it, | nean, how you satisfy the ANC which is
seemngly in one direction and others in another, but rather get
the strongest proposal and plan together and then come back to
BZA or do you think you have that now, the choice of which that
you think would be the strongest for the applicant to go to the
ot her associations? |s that clear?

MR CGELL: Vell, clearly if the BZA accepts the
full width proposal, then we would not be concerned about the
ANC. If it prefers --

CHAI RPERSON (RI FFI S: Wll, you would bring back
that proposal to the ANC perhaps, or you would go ahead and j ust
have the ANC on record as --

MR CELL: They are on record and | don't know how
we can overturn that in time for the Board to act. |'m not sure
it's necessary, if the Board feels there is strong enough reasons
to disregard that decision by the ANC. The Board, obviously, has
to give great weight to an ANC proposal and it should do so but |
think in this case given the exigencies of the situation and
given how small a thing we're asking for, | think it's quite
possible for the Board to nake the decision that we should be
able to go ahead notw t hstandi ng.

COW SSI ONER  MAY: I'm struggling with how we can
nove forward on this as well and | just want to reiterate sone

things in the hope that we can figure sone of this out. If we
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continue with the original application, if you will, the L-shaped
addition, we have, in effect, an ANC report which supports that.
W have nei ghbors in opposition. W have an OP report, right?
Don't we have an OP report which endorses that.

CHAI RPERSON GRI FFI' S: Yes.

COW SSI ONER MAY:  Ckay. And then we have what ever
further testinmony with regard to that. The case is pretty well
established for the original application. If we go -- except
that we also have the A d CGeorgetown Board having said that they
do not approve of that.

Now, there's no great weight associated with that
but that is a factor that we can consider. The second option is
to go ahead with the alternate plan which neans that if we take
any information fromthe ANC at all, it would be their previous
rejection of a full wdth plan. W have the neighbors'
opposi tion. W have the dd Georgetown Board which is not
entitled to great weight, saying, "Yes".

W have scant information --

MEMBER LEVY: M. Chair --

COW SSI ONER  MAY: Excuse ne, let me finish this.
W have scant information about this other than what we have just
recei ved and one could argue has not been fairly reviewed by all
parties. The question | have in the end is that since we
absolutely want to give this applicant full and fair

consideration of their case, do we have the ability to do that
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given these two possibilities? And | have to question whether we
do. | just don't know that we -- that we would not be better off
-- | hate to continue this any further but | don't know that we
woul dn't be better off having a little nore clarity on all of
these external issues.

Does the -- | nean, what plan is it that the
appl i cant wants? How does the ANC feel? How does the dd
Ceorgetown Board feel? So we have one thing. | nean, there are
just too many things that are variable and if there wasn't a
significant anmount of opposition to it from a nunber of sources.
| just don't see how we can fairly consider this and head down a
path that gives the applicant a reasonable chance of succeeding
withit.

MEMBER LEVY: M. Chair, if | could just add to
that, M. My nentioned the Ofice of Planning report. [''m
assumng the Ofice of Planning is now sitting here with a report
that would not be relevant to the project in front of us if we go
with the alternate. And does OP want another shot at this; is
that what you're saying, David? | nean, | don't see how OP is
going to give a report on a project that's no |onger before us
if, in fact, the design has changed.

MR MGETTIGAN.  Yeah, that's correct. This is the
first time |'ve seen this, so | would not be prepared to address
the issues.

CHAl RPERSON  CRI FFI S: Ckay, and for further
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clarification which won't be, the dd GCeorgetown Board hasn't
taken official reaction. You have a read on what you think nay
be the outcone and that's what you' ve generated?

MR CELL: oviously, we'd be taking a chance that,
in fact, they would follow through with what they have indicated
they would agree to but we're willing to accept that chance.
Utimately, only the BZA can -- if there is, indeed, ultimately a
division between the Od Georgetown Board and the ANC, and it

appears there is, the BZA is the only one that can resolve that.

Can --

D RECTOR KRESS: W do agree, as staff, to that,
that if OB is negative on the issue, BZA can still vote
positively. In fact, that happened recently with the MIIennium

case. There was sone difference of opinion between OGB and the
Board on that issue.
VI CE- CHAl RPERSON RENSHAW  But again the routing of

this goes fromthe A d Georgetown Board to the Conm ssion on Fine

Arts?

Dl RECTOR KRESS:  Yes.

VI CE- CHAl RPERSON RENSHAW  Now, can we override the
Commission on Fine Arts? That is the question that | raised
earlier and we still haven't come to grips with this.

MR GELL: Ms. Renshaw, may | give you ny read on
it? And | could be wong. M/ understanding is that the OGB

recoomends to the Fine Arts Comm ssion which recommends to the
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H storic Preservation Review Board whose signature on the plans
is required before it can be built. Wat | don't know and what |
don't think that the BZA is allowed to override the H storic
Preservation Review Board. Only the Mayor's agent could overrule
the Hi storic Preservation Revi ew Board.

CHAl RPERSON (R FFI S: Vel |, and that's an
interesting piece because we look at totally different things on
the sane buil di ng.

DI RECTOR KRESS: | think your process is wong. It
does not go to CFA to -- CFA has a separate and independent
approval from HPRB. And one of the problens is, as designers,
everyone -- nost organi zations wanted to nmake sure that the other
organi zation or agency had the full approval and so people got
caught running back and forth between HPRB and BZA which is why
the BZA has basically said they want things resolved with HPRB
before they cone here because HPRB is looking at some different
i ssues. That's why that status has been that way.

MR CELL: But our recourse, if the Conmi ssion on
Fine Arts doesn't agree, doesn't permt what we want is to go to
the Mayor's agent. So -- but it's -- as | say, to get our
permts, we're going to have to get the stanps of both Fine Arts
and BZA on the current plans.

COW SSI ONER MAY:  And HPRB

MR GELL: Well, apparently not. Apparently it's -
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D RECTOR KRESS: That's an i ndependent approval you
have to have, yes.

MR CELL: Ckay, | see. kay.

D RECTOR KRESS: So you have an approval from CFA
under -- which is over O&B, as you said, and an approval from
HPRB and an approval from us. You're right, you have to have
stanps fromall of those to continue.

VI CE- CHAl RPERSON RENSHAW  And just for the record,
the information that M. Johnson passed in today, we have a
transmttal letter fromthe Conm ssion on Fine Arts dated Cctober
19th, 2001 where Jay Carter Brown, the Chairman reconmended
against the concept design for the basenment underneath the
existing historic building and reconmended further study of other
options and yet in a previous hearing, what had been presented to
us was a basenent under an existing historic building.

And so we then would be -- if we had -- if we
passed that, we would have been going agai nst the Conm ssion on
Fine Arts.

MR CELL: May | explain, Ms. Renshaw?

VI CE- CHAl RPERSON RENSHAW  Yes, pl ease.

MR CGELL: There is a different --

VI CE- CHAl RPERSON RENSHAW  Thi s is confusi ng.

MR CELL: I'm sorry. There is a difference. I
think what was presented in the earlier case, in Cctober was a

basenent under the existing building, not a basement just under

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

201

the addition. So this proposal had not been before them at that
tinme.

VI CE- CHAl RPERSON RENSHAW Al right, thank you for
the clarification then.

MR CELL: Yeah.

CHAI RPERSON GRIFFI'S: M. dese, a quick question.

MR G ESE Actually, if I could nake a suggestion,
| take to heart your notion that I'mtrying to stall which is not
ny intent here, is that perhaps we don't |ose the afternoon.
Maybe if M. Zapatka nmakes the presentation on this and then when
we cone back again, because it sounds like that's where we're
headed, then we can start up on cross exam nation and we can all
know exactly what's in here and we can get sonething done at
least this afternoon that will be productive on this.

CHAI RPERSON GRIFFI'S: | appreciate that, and that's
wel | - sai d. However, | think what |I'm grappling with is what is
the best process in terns of approval and |I'm wondering if it
isn't nore advantageous to go seek and finalize the Ceorgetown
Board, the Conm ssion of Fine Arts and even HPRB and cone back.
Yes, M. Zapatka, what -- you need to conme up to the mke.

MR ZAPATKA: Initially the OGB said they wanted a
BZA ruling before they --

CHAI RPERSON GRIFFI'S:  Yeah, | know that and that's
all well and good but ny nessage to them would be -- well, they

can't wait for us because they're a snall piece in the entire
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approval process and it nakes absolutely no sense to have us rule
first and send it to them W, in our process, look for HPRB
first and on limted cases -- | say we're flexible but on limted
cases, we do -- they go nmuch nore towards design issues than we
get involved into and if the design tweaks a couple of inches,
which would be nonunental in this addition, a couple of square
inches, that's a totally different application for us and that's
-- you know this, we stated this when you first showed up which
is also why we spent so nuch interesting tine getting into the
di mensi ons and the specifications on this.

So it's an absurd request from the Board. | can
easily say that | would -- well, | shouldn't --

MR ZAPATKA: Yeah, that was nonths ago and j ust
this past Thursday they made it pretty clear that they would
approve a full width addition. They said, you know, if you just
take the sane square footage of the L shape --

CHAI RPERSON  GRI FFI S: Wll, going -- wthout
getting into that because you'll have great objections from
peopl e that are rousting out of their seats here, the issue would
be do we not waste everybody's tine this afternoon and |I'm asking
the applicant whether this seens to nake sone |ogical sense, that
ny personal advice would be, you pick the one you love and you
fight for it and see how far it goes and bring that one back to
the BZA for our consideration and deliberations.

MR CELL: I have a couple of concerns, M.
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Chairman. As | say, this has gone on a long tine. W're talking
about a great deal of expense that's gone in on both sides wth
the applicant as well as the protestants. And the delay, | think
is going to kill M. Trautwine's ability to go forward. If we
knew that the BZA could accept a design simlar to what we have
already been told the dd GCeorgetown Board would approve, we
woul dn't have to wait the several weeks to get a final decision
by the Fine Arts Commi ssion. That would hel p us trenendously.

If on the other hand, we find that the Board cannot
live with that, then we're left really with Hobson's Choice. W
know that the Od Georgetown Board, we believe that they are
going to deny us the right to do an L-shaped addition. And if
that's the one that the BZA wants, then nothing gets done and |
think it's a disservice to the neighborhood to have a building
that we are -- that we've already given you testimny to show is
in serious condition, needs to be repaired.

It's not going to do Dr. Joyner or M. Gese or

anybody in that neighborhood any good if that building falls

down. And I'mnot a structural engineer, I'mnot testifying it's
going to fall down, but | do know that it's been vacant for a
long tine. |It's not going to be able to come back on the narket,

| nmean, back into use until sonething is done and it could have
some serious inpact on the nei ghborhood as a whol e.
CHAI RPERSON GRI FFI S: Vell, | would agree. If

was a neighbor, | would be greatly concerned of an unoccupied
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building in that state that we <can clearly see from the

phot ographs that are entered into an exhibit. However, let ne
speak for the Board in terns of M. Gell, because you keep
referring to what we would -- what we would like, I'm not sure

that's your exact words.

| don't see a lot of difference from a zoning
perspective fromthe L shaped to the full addition and ny other
Board menbers can point themout if they'd like. Early on we've
established, even that snall L shaped that set back goes to |ot
occupancy. So it is already added into let's say the addition
piece. In terns of the form | don't think it frankly magnifies
or detracts from any of the clear opposition that's readily
st at ed. My meaning is, |'m not sure whether one or the other
di mi ni shes the argunents that we're hearing on specific issues.

So from a zoning perspective and this Board's
perspective, | don't see a hig difference between either of the
t wo.

MR CELL: Vell, | would suggest to you that M.
G ese's main concerns about and L shaped addition that's 12 feet
either A are not really cognizable by the BZA, are issues of
making sure that we only build within our lot, and that's
sonething that can only be done after we have a survey and it's
not usually sonmething the BZA gets into and shouldn't get into
because it's sonething that has to be determined in the field and

if we build outside our lot, there are serious consequences for
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t hat.

| don't think the BZA can --

CHAI RPERSON (RI FFI S: What |'m thinking about is
going to the fact of you bringing back one plan that has, you
know, the barnacles of approval on it and we'll |ook at --

MR CELL: Wll, we are happy to go forward with
the eight foot nine inch plan. W have the plans here ready for
you to look at today. | was going to say that for M. Gese, the
wall that he is going to encounter is less than the wall that
woul d be there with the L shaped addition. It's only eight foot
nine inch. 1It's the sane height. It has less inpact on himthan
the ot her.

In fact, if the other ever did have any inpact on
them which | seriously doubt.

MEMBER LEVY: M. Chair --

CHAI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: -- I'd like to speak to M. Cell's,
i ssue about there being sonme time savings in all this. | mean,
if we're looking at a new set of plans today, are we then going
to proceed without giving the ANC or the Ofice of Planning the
opportunity to review and conment upon those plans, and if not,
how is there a tine savings in proceedi ng today?

CHAI RPERSON R FFI S: Yeah, | think that's an
excel |l ent point.

MR GELL: Wll, the Advisory Neighborhood
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Commission has reviewed a 10-foot plan, a full wdth, they
reviewed an eight-foot plan, full width and they rejected both.
So they have had this before them | can't speak to the Ofice
of Pl anni ng. Qovi ously, there wasn't enough tine fromthe tine
that we learned what the dd Ceorgetown Board's decision was or
at |least what they had suggested to us, and now to get -- for M.
McCettigan to nake that change.

CHAI RPERSON  (RI FFI S: Vell, | guess M. Levy's
point is of all the things that we deliberate on, we |ook at
Ofice of Planning and ANC and if we proceed with the alternate
today, what you're saying is we basically do without those and
that, in fact, | would just say that that doesn't help the
application for the BZA

I'm not sure what the big picture is for you. I
nmean, there are other things that are happening out there wth
ot her approvals, but those are fairly strong points for us in any
del i berati ons. Goviously, the regulations tell us we need to
consi der them

MR CGELL: Well, | don't think the ANC is going to
nake -- change its mnd and certainly the Board's not going to
nmake a decision today whether it takes the testinony or not. So
there would be an opportunity for the Ofice of Planning to
submt a recommendation after we've concluded the case. And we
happen to believe that -- and | trust that they would -- that it

woul d be a satisfactory decision fromour point of view

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207

CHAI RPERSON  GRI FFI S: Ckay, let nme -- so |I'm
reading you that you'd like to continue today; is that correct,
M Gell?

MR CGELL: If it's possible, | would like to do so.
I think this advances the process much nore quickly than if we
waited the nonths or so to get a final decision from the Fine
Arts  Commi ssi on. And in fact, we would have sonething
potentially that we could take to them that we'd have sone
assurance -- at |least we'd know then that the BZA is with us.

CHAI RPERSON GRI FFI S: Ckay, M. Gese, youre at
the m ke.

MR GAESE If | can make three points. One is |
appreciate M. GCell speaking for the neighbors but the neighbors
are here and you know, | think that --

CHAI RPERSON GRI FFI S: Right, let's not get into

senmantics. Conme on, we've got plenty of tine to deal with that.

MR GESE Al right.

CHAIRPERSON GRIFFIS: Is that all?

MR G ESE No. The second point is, is that the -
- if there is going to be a Planning report, we'd like to have
the right to cross exam ne that planning report.

CHAI RPERSON GRIFFIS: O course you will and you're
a party in the case. You will have anple tine to --

MR G ESE Well, M. Cell is suggesting that that
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go on after that, that that go on, you know, post-hearing.

CHAI RPERSON GRI FFI S: Wll, it's a witten report
and whether -- | mean, it's a good point. This Board never lets
that go. | think we'll address it if we get to that point where
we're accepting a revised planning report. If there isn't oral
testinony, certainly the witten testinony will have anple time
for responses to it.

MR GAESE | think the final point is, is M. Cell
speaking to what ny concerns are and | can speak to those nyself
and they still exist. | want to reinforce that with you

CHAI RPERSON GRIFFI S:  (kay. Before | start, you're
represented by M. Johnson, who's here, correct?

MR G ESE Yes.

CHAl RPERSON GRIFFIS: Al right, he's speaking for
you. I thought that was already established. In fact, we
juggl ed schedul ed so M. Johnson could be here to represent you.

DR JOYNER Wll, as a party in this case, am |
not allowed to speak?

CHAl RPERSON CRI FFI S: No, it was established from
the begi nning that you were presented as a party in this case.

MR JOHNSON M. Chair --

CHAl RPERSON GRIFFI'S: M. Johnson.

MR JOHNSON Thank you, M. Chair. And |
apol ogi ze for us getting out of order. Dr. Joyner just also

wanted to point out that this alternate proposal does not address
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his concerns and he has even greater concerns about this than he
did about the prior proposal but that's sonething we would have
the opportunity to get into.

CHAI RPERSON  GRI FFI S: Yeah, okay, and that is
inmportant to bring up but clearly there is the opportunity for

that, not only in cross examnation but also in testinony. Ckay.

Vll, let me hear fromthe Board then. W have M. CGell that's
indicating -- okay, M. Zartman, | understand you' re looking to
address the Board and why -- if you can be brief, why don't you

cone up, tell us who you are, who you're representing.
M5,  ZARTNVAN "Il be extrenely brief. It just

goes to the premse that you're using to nake your decisions

right now. I'"'m representing the Gdtizens Association of
Geor get own. | have been at all of the dd GCeorgetown Board
meetings at which this project has been reviewed, and | think
there is -- there's one fact that was not nentioned in the

hypot hetical conditional approval of an eight-foot addition in
the back. That was so that the rear wall of the building could
be retained with wndows turned into doorways, so that the
historic fabric could be retained.

| don't see that in the plan that was just
distributed and | think it is a significant factor in the review
of the project. So as we're assumng what OB will do, | thought
that was significant for you to know.

CHAI RPERSON CRI FFI S: Ckay, thank you. I think
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that gives sone guidance to the applicant.

MR ZAPATKA: I'mafraid | have to add very quickly
to that. The Board did not say that the rear wall had to be
mai ntained as is. They said as rmuch of the rear wall as
possi bl e.

CHAI RPERSON GRI FFI S: Ckay, well, as | state, it
would -- if approved the interior wall have nothing to do with,
as |'m looking back at the case, the variances that are being
suggested. It would obviously, be sonething that woul d be worked
out with that other organization

And so where are we? Again, M. Cell, | bring up
the fact and | think the Board has great concern about continuing
today without clarification of which plan would actually go to
fruition, let's say. And | think -- | am not assessing
responsibility in any way, but | think the Board is being put in
a difficult situation between several approval processes that
obvi ously, are conpounded with the opposition that's cone agai nst
-- up with this application. So, | would like to err very
cautiously on the nmost clear side and that nmay not come across in
what | say but that's what |'mtrying to get to

So Board nenbers, | want to hear quickly on what
we' re doing today what we can acconplish today or do we set sone
tine type of mlestone schedule whereby we want to hear this
again on what should have acconplished and if it hasn't then we

reassess at that point?
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MEMBER LEVY: M. Chair, | just -- | think in
addition to what you said, it's also inportant to note that this
Board is being asked to review relief for a project the design of
which is changing. W' ve seen changes in past hearings for this
proj ect that perhaps were mnor. | don't consider this to be a
m nor change and | think if we're going to proceed to look at a
change in design that is this significant, that we need to back
up a little bit, give everyone a chance to review what's actually
on the table and then nove forward.

So | think that the new infornmati on needs to go to
all parties for their review

VI CE- CHAl RPERSON RENSHAW  And that woul d al so give
the applicant a chance to have that survey done. W have |earned
that it wasn't possible to do it in the short tine fromthe |ast
hearing to this hearing and | think that | endorse what M. Levy
has said. These plans should go back to all parties and the
results of those neetings and determinations by those
organi zations, including the ANC should cone back to us to be
before us and that design with those conments should be what we
del i berate on.

W are being asked to bounce the balls in the air
right now and we are being asked to be the front guy and that's
not the position that the Board should be in, we should be
receiving from these organizations their determ nations on one

plan, given the fact that there could be sone ninor nodifications
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nade at this end, but you are asking us to haul the cart and
that's not the role of the BZA in ny opinion.

CHAIRPERSON GRIFFIS: In addition to that, | think,
M. Cell, even if we decide today, a bench decision on sonething,
| ooking at the process that this has gone through there's a huge
possi bility that several things mght change on it and render any
order that cane out of this Board useless and you' d be back here
anyway. I may be wong with that but it certainly one extrene
possi bility of the whole progression. M. May.

COW SSI ONER  MAY: I think just from a very
practical point of view, if we're going to be evaluating this
eight foot nine addition, that we will want to hear what the
Ofice of Planning has to say about it and you know, we can
certainly ask that all other boards or bodies that have sone role
in it, you know, speak out before we mneet again but, you know,
when we don't have -- | nean, we have had cases in the past where
we don't get a response or we get an unclear response from the
ANC and we nove ahead without it, | think that the ANC is going
to want to speak out on this in the final version but that's not
really the case.

| nean, the inportant part of this, the inportant

part is that we're going to wind up having more discussion when

we get that OP report no matter what. So we can do -- you know,
we can talk for hours and we're still going to wind up talking
for hours on another day. So, let's put off till tonorrow what
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we don't have to do today.

MEMBER ETHERLY: And M. Chair, just to echo M.
May's conments, |I'm a big fan of adninistrative efficiency. I
hate to lose the opportunity that we have everyone here at the
table in the room right on the precipice ready to talk but |
agree with M. May. | think anything we tal k about today, we're
probably going to have to review in sone significant measure of
detail . I think it is very inportant to know and |'m sure ny
col | eagues share in this sentinent, that we understand that the
applicant as well as all of the parties involved here have
al ready undertaken a significant anount of tine, expense and in
all cases without variation around this issue to date and once
again, |'m saddened that we can't nove forward today but | think
that's probably where we are, M. Chairman. So | associate
nyself with M. My's remarks as well as the sentinents expressed

by nmy other coll eagues. Thank you.

CHAl RPERSON @RI FFI S: Al right. I think, M.
Gell, then it's back to you for final comment on this and whet her
-- the only scenario that | would see that we would delve into
plans at this point is -- well, it would be slight, but it would

be that they affirm and strong comment that you would say that
this is the plan and this is what's going to be pursued at this
poi nt . And from earlier indications, | don't think you have
t hat.

MR CGELL: | was willing to nake that statenent but
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| also sense the Board's really not ready to go forward without

getting sonething further fromthe A d Georgetown Board, and it's

al most 5:00 o' cl ock. There is no chance we'll get done before
6: 00 tonight anyway. | would like to have put on as nuch of the
case as | could, but | guess it will have to wait. But | gather

that you want us to get sonething final fromdd CGeorgetow Board

and we'll pursue that.
CHAI RPERSON GRIFFIS:  Well, | think -- no, | think
for total clarity, | think what we want to be presented is the

final plan and what we're sensing is, as this is changi ng because
of other review process, that the plan is changing and | think
that the Board is stating, as | say sonething that won't change.
So a coimmitnent to the best plan that the owner feels is worth
pursuing is what we like to see. Is that basically what everyone
woul d agree?

Because, | nean, |'m seeing that kind of mtigates

the whole process and we don't really care then what dd

CGeorgetown Board does. I mean if we approve a plan, you've
comitted to present this plan. If it goes and Georgetown Board
accepts it, Cod bless. If not, well, there it is, that was the
plan that went through BZA. | nean, that's the risk you bring it
to us first and then going to them If you go through AQd

Georgetown Board and get their approval, that does not inpact as
far as | understand with this application, the deliberations of

this board but only finalizes the plan of which we would review
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and del i berate on.

MR GELL: Well, you're certainly entitled to see a
plan that we intend to pursue. Had it not been for our going to
the Ad CGeorgetown Board |ast week and getting the news that we
got, we obviously would be presenting a very different plan, and
we would have gotten through and perhaps we would have been
further ahead but that's not the case, so we'll accede to the
Board' s decision on this.

CHAl RPERSON GRI FFI 'S Ckay.

MR CELL: If we could set a date to conme back it
woul d be useful.

CHAI RPERSON GRIFFI'S:  Yeah, no, let's do that now.

Let's | ook at dates.

VI CE- CHAl RPERSCON RENSHAW M. Cell, 1'd like to
ask if in your inquiries to surveyors, did you get an indication
as to how long it would before you'd get an accurate survey of
the property?

MR CGELL: Wat we asked themwas could they have a
survey by today and nost of them didn't even get back to us. W
called all of them all of the ones that are approved by the
surveyor, that's 11 of them and only one really responded, one,
perhaps two, Ms. Trautwi ne got the calls and the rest didn't even
respond.

They're all very busy and the one that responded

said he couldn't do it by the tine required. |'mvery reluctant
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to -- unless, perhaps the Board can explain the need for it, but
I'mreluctant to go forward with an expensive survey, if in the
long run, you can't build anything back there, because, as | say
it's expensive and I'm not sure it's going to tell wus anything
that is really relevant to the Board's decision here.

W have -- you know what you know is that we have a
10-foot nine width ot and wherever that is we're going to build
an addition if you approve it in that 10 foot nine w dth and
where that line is, is not a decision the Board is going to nake.

So I'm-- again, M. G ese can keep saying he doesn't know where

the line is but it's really irrelevant at this point.

COW SSI ONER  MAY: I wasn't here at the Ilast
neeting, and | apologize for that. | will read the record on it,
but can sormeone explain to nme why we need a survey? | nmean, |

don't really understand.

CHAI RPERSON GRIFFI'S:  Now, don't go junmping on the
band wagon, M. May.

COW SSI ONER MAY:  I'msorry, but | want to try to
keep it easy for the applicant if we can.

CHAI RPERSON GRI FFI S: Last tine there was quite a
bit of question and concern about where the property line was
because it would base the -- it would base the setting of the
addition's walls and so once we were kind of fine-tuning this
nine inch and there was concern about how close to the next and

exi sting and where, in fact, that wall has -- of the extra -- of
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the addition fell to the attached house and it cane up that the
easiest way to settle all of these nunerous questions was just to
have a survey where the property Iline.

So if ny nenory serves, Ms. Renshaw, we requested
that a survey be done and it was brought up last neeting that
time and noney were a najor issue and the timng of a survey and
the construction process may not coincide exactly wth the
drawi ng phases of it. I would agree and | think what M. GCell
has just stated is the truth of the fact. W have a plat that
shows the dinmension of the lot and the addition fits within that.
I would also add the fact of any -- | nmean, conceivably the
property line is at the centerline of one of the walls which
woul d nove that addition, but at its nost extrene, it nay be four
to six inches.

VI CE- CHAl RPERSON RENSHAW M. Chai rrman, |' m al nost
sorry | asked the question but | asked the question because since
we are looking at dates to go forward with this --

CHAl RPERSON GRI FFI'S:  Yes.

VI CE- CHAl RPERSON RENSHAW  -- | wanted to find out
from the applicant if the applicant was pursuing the survey at
this time and whether you got any feedback from the surveyors
that if you were going forward that they could not acconmodate
you for say two nonths or three nonths or six weeks or whatever,
hence ny questi on.

CHAl RPERSON GRIFFI'S:  Ckay, and | think --
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MR GELL: I'msorry. | think what we were asked
to do is to find out if we could get it in tine and then to
decide whether we're going to go forward wth the survey.
Frankly, 1 had also to look at the cost of it. If it was a
relatively small anount, | would have said, yes, and if it's a
large anount, no. At this point, you know, given two nonths, |
suppose any surveyor can do this.

But again, | don't know that | want to agree that
we would go forward with the survey before the hearing unless |
had some know edge that it would nmake a difference. | nean, the
survey that vyou already have is a survey from LandTech
(phonetic). I'mnot sure that we'd get anything different except
that we'd -- well, anyway it just -- the only way you know where
the walls are is by marks, by stakes in the ground and unl ess
you're going to go out and | ook where the stakes are.

As to the effect on M. Gese, if there is a gap,
we were prepared to deal with those gaps and to assure that he
woul dn't get any water, any rot, this, that and the other, and I
think we could have assured him assured the Board certainly that
we could take care of those issues and would have accepted
conditions in the order to do that. | just don't see that as
i ssues that should hold us up.

CHAl RPERSON GRI FFI S: Right, and let's not delve
too far into it. I was just trying to get background on how we

got to the point and why. It was looking at those specific
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i ssues. So yes.

MR G ESE M. Chairman, he's said ny nane several
times and | think that this is going on the record and | feel the
need to answer this. As you said, it probably falls in the
mddle of one of the walls. If it falls in the mddle of one of

the walls, it falls in the mddle of both of the walls and part

of this project is to extend the north wall. If that's a party
wal |, he needs to have the consent of whoever owns that wall with
hi m

CHAl RPERSON CRIFFI'S:  Right, and | know the issues
you can bring up, but it's all --

MR G ESE The other issue is, he's -- he won't
comit to where he's going to build the wall until he gets the
l[ine. | can't judge harmuntil then.

CHAI RPERSON GRIFFIS: It has no bearing right now
| can't answer the questions. No one can answer the questions.
W've put it to the applicant if they want to do it. If it
continues to be unknown questions or unknown answers to these
guestions, that may inpact their application but --

MR G ESE | appreciate your interest in inploring
themto get it done.

CHAI RPERSON GRIFFIS:  kay, let's pick sone dates.

DI RECTOR KRESS: M. Chair, | would like to foll ow

up on the -- on what kind of time frame you' re |ooking for
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of April 2nd and
June.
to determ ne before you | eave today
28t h,

which is the day after

Wednesday, the 29th of May. But
have any openi ngs.

CHAl RPERSON (Rl FFI S:
t he schedul e?

DI RECTOR KRESS:  Apri |

the last nost current schedul e.

then nothing until

So that's really your time frarme.

Menori al

t hat
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we only have an opening on the afternoon

end of May, beginning of

By the way, | do want
whet her you want to neet the
Day or you prefer the
is the first day that we

Do we have another copy of

11th is the -- March 11th is

CHAl RPERSON GRI FFI S: Ckay. And |I'm sorry, M.
Kress, give me the first date again.
DI RECTOR KRESS: April 2nd, which | don't think

woul d be enough tine. I think that

any nore information you can on HPRB as well

hope t hat

ANC, and OP. | don't know if that can all
CHAl RPERSON (R FFI S:

April 2nd?

DI RECTOR KRESS:

CHAlI RPERSON GRI FFI S:
at his point?

MR ZAPATKA:

can't pursue HPRB unti |

you woul d al so perhaps Iike

as OB and | woul d

perhaps some nore information or a re-review by the

be done by April 2nd.

Ckay, and the date after

End of May, the last -- May 28th.

Ckay, where are you with HPRB

Yeah, we have to go back to O&B. W

we' ve done that.
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CHAI RPERSON CGRI FFI S: Wiy is that? It doesn't
matter.

MR CELL: It has to go to OB before HPRB and if
they approve it, they pass it on to Hstoric Preservation, but
H storic Preservation cannot |look at a project wthout OGB
looking at it first if it's visible.

CHAI RPERSON GRIFFIS: Wl l, there is it.

MR CELL: And we're sure that they generally
follow the O&, so doing that -- getting all that done in two
weeks is probably not reasonable, not Ilikely.

CHAI RPERSON GRI FFI'S: R ght.

MR CGELL: | hate to let this go till June or what
did you say, the end of My?

Dl RECTOR KRESS: Right now we have My 20 --
depending on whether the Board chooses to neet Tuesday or
Wednesday, May 28th or 29th.

CHAI RPERSON GRIFFI'S: | may be wong, M. Cell, but
| think this may be the mnmbst expeditious way to do it. I think

coming back in with clarity to this Board is going to refine the

time needed. If this Board doesn't wunderstand what's been
proposed in addition options by now, we're all in trouble. So |
think what we'll do is get to really the test of the cases and be
able to nove on. | don't think we're going to need a heck of a

ot nore for this Board.

So that being said, the nore definitive the other
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process can be and be pursued in the tine frane before you cone
back here, | think is only advantageous to everyone involved
because it reduced the nunber of questions that can be raised
with anbiguity. So we're looking at May 28th, 2002; is that
correct?

D RECTOR KRESS: That is the Tuesday date, the day
after Menorial Day.

CHAI RPERSON  GRI FFI S: Are we doing Tuesday or
Wednesday, which is what she asked us before?

D RECTOR KRESS: Uh-huh. Several peopl e conpl ai ned
how difficult it was the day after New Years and it would have
been good to have it a Wdnesday i nstead of a Tuesday.

CHAI RPERSON GRI FFI'S:  Can we have the QZ sponsor to
have the neeting somewhere else, like the Bahanmas or sonething?
| woul d suggest that we nove that to Wednesday. Conceivably, M.
Renshaw, the day after Labor Day (sic) would be nore difficult
than t he Wednesday.

Dl RECTOR KRESS: Menorial Day.

CHAI RPERSON GRIFFI'S:  Wiat did | say?

Dl RECTOR KRESS: Labor. | think we can get there
bef ore Sept enber.

CHAI RPERSON GRIFFI'S:  This is why I'mnot in charge
of schedul es, right?

VI CE- CHAl RPERSON RENSHAW | will check ny schedul e

for Wednesday, the 29th and hopefully nove whatever is there to
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another date in order to accommodate the Board, if the Board
agrees to Wednesday, the 29th. kay?

MR GELL: M. Chairnman.

CHAI RPERSON GRI FFI S: Hold on, let us get one
deci si on down before we nmove on.

MR CGELL: Well, it effects the decision.

CHAI RPERSON (RIFFIS: Ch, it does, well, then there

it is.

MR GELL: Ms. Trautwine tells nme that she really
can't keep this up. It's been a year and it's probably not --
it's probably going to be noot by May. I"'m also told by M.

Zapatka that he thinks he mght be able to get something from
OB, sonme indication of approval in tine for the April 2nd
neeti ng. If it's possible to reserve that date for wus, I'd

appreciate it and the parties are here, they can certainly make

note of it.

CHAlI RPERSON (R FFI S: Al right, well, here's one
scenari o. W set it for April 2nd, but we do it in the
afternoon, 1 think. It would be clear that you' d be bringing

back one plan with all the docunentation needed, dinensions laid
out on the site and we proceed and that's what we're |ooking at.
And | don't think we're going to have a heck of a lot of
information that's, frankly, needed with sone of the other --
with some of the other approvals.

I mean, we asked for consideration in many respects
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whet her HRRB has approved applications, but it doesn't nean that
we can or cannot render our own decisions, and so | would say
that we -- | wll limt the discussion on issues that will only
go towards the BZA application on this and M. Gell, you can
reiterate to your client that once a decision is rendered, it's
per manent, you know, from this Board in terns of the shape and
size and any variance that would be granted, if granted.

So that's your wunderstanding, that's what you'd
like to proceed with?

MR CELL: Yes, that is what we'd like and with an
opportunity possibly of taking up the My 28th date if things
change, but | guess that's not an option. W'IIl just leave it at
April 2nd.

D RECTOR KRESS: It's April 2nd the l|ast case of
the afternoon.

CHAI RPERSON  GRI FFI S: Ckay, and then going to
Ofice of Planning, believe ne, | can see, what we're going to do
is, I'"'mnot sure. W're going to ask M. Cell, as you fornulate
what's being presented on the 2nd that it wuld only be
advant ageous for your own application to distribute that to the
parties and to the Ofice of Planning as soon as it's avail abl e.

MR CGELL: W were prepared to do that today and we
woul d be happy to do that, yes.

CHAI RPERSON GRI FFI S: Fabul ous. Ckay, so then by

that point, Ofice of Planning will have anple time to revise
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their report, if needed, and | say that sarcastically, but | nean
that seriously. | mean the base work has been done by Ofice of
Pl anni ng. Again, let's reiterate that we're looking at an 85-
square foot addition proposed here. This won't be nonunental in
terns of re-analysis, | would not assune. So yes, M. d ese.

MR GESE Just keep in mind the timng on this.
Is this the plan that you' ve given us now that is going to be the
plan that's going to be represented? The reason | ask that is if
we're going to do April 2nd, if we could have a conmtnent from
the applicants that they're going to give us what they have at
| east a week beforehand so we have --

CHAI RPERSON GRIFFIS:  Well, he's just stated, he's
prepared to give it to you today.

MR 4 ESE Wll, that's what |'m asking no; is
this the plan?

MR CELL: W will submt a final plan.

CHAl RPERSON GRI FFI'S: R ght, okay.

MR GESE Wll, when do we --

MR CGELL: We'Ill get it to the parties at the sane
time.

MR GAESE \Well, when do we get that? Do we get
the day of again? This itemof throw ng these things down on the
table, we were here for several hours beforehand, | think you
realize, and | never saw anything from M. Cell at that tine.

Suddenly we sit down here at the table and a plan gets thrown
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MR CGELL: No, let nme assure M. G
the next couple of days, | just want to talk
rather than hand it in at this nonent.

CHAI RPERSON GRI FFI'S:  Ckay.
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ese that within

to M. Zapatka

MR GELL: Since the Board has nade it clear they

want this to be a final plan.
MR 4 ESE WIl that include all

that are of any significance at all? The surprise

CHAl RPERSON GRIFFI 'S Wiy don't we -

other materials

factor here is

MR GESE -- all the ones that we can think of at
the tinme.

CHAI RPERSON GRI FFI S: Centl enmen, why don't we set
what we need and that wll be served on the parties. So for
April 2nd, | think |I nade it fairly clear that we were going to
be seeing plans, dinmension plans, and anything that illustrates

what is being proposed, that being sections which
at now What else do we want to add to that?
VI CE- CHAl RPERSON RENSHAW  Questi on?
CHAl RPERSON GRI FFI S: Wl l, does

we're trying to get fromthe applicant on the 2nd?

we have | ooked

it go to what

VI CE- CHAl RPERSON  RENSHAW It goes to schedule.

Just to ask, is this going to give the ANC

recei ving these plans, dinension plans, also other
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case enough tine to turn around and --

FEVMALE VO CE: The ANC neets on the second.

VI CE- CHAl RPERSON RENSHAW  On the 2nd.

FEMALE VO CE: The evening of the 2nd.

VI CE- CHAl RPERSON RENSHAW ~ The evening of the 2nd
of April.

FEVMALE VA CE: The GCeorgetown Board neets on the
4t h.

VI CE- CHAl RPERSON RENSHAW ~ Thank you. Al right,
what if we did the 9th, the first case in the afternoon, that
would give you tinme to get it to the ANC.  And that knocks down
one of the inportant issues that we need. W would have ANC, we
woul d have Office of Planning and we'd have -- the Board's noving
wel | ahead. Ms. Renshaw has just nentioned the Ad Ceorgetown
Board. Certainly, that's the fourth.

What |'mdoing and | think for clarity sake of this

Board, we're looking directly at what we need and what we are to

be given great weight on. What you guys do with the dd
Ceorgetown Board is up to you and that wll inpact the project
but not necessarily the Board of Zoning Adjustnent. So we're

looking at OP getting in. W're looking at ANC conming in and
we're looking at final plans for the proposed addition. And |
think that will take an awful lot of questions out of this and
will hopefully streamline the entire rest of the process.

So is that available date, the 9th? Ckay, parties?
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MR CELL: It is for us, yes.
MR G ESE: This is the afternoon of the 9th?
CHAl RPERSON (RI FFI'S:  Yeah.

MR G ESE Mrning is not available but | --

228

CHAl RPERSON (Rl FFI S; Afternoon, the first case in

the afternoon, which we'd probably call it at 1:00 o' cl ock.

MR d ESE: About 1:00 o'clock, and we wll have

any itens that are to be presented.

CHAI RPERSON GRIFFI'S:  Right, once we set -- here's
t he process. Forgi ve me, because | assume you've been here for
several of these, but we'll set the date and now fromthe date we
nove back on where we need things. So what we've indicated is
only plans is what I'"'m hearing, I nean, archi tectural
docunent ati on of what is being proposed.

And we've been given indication -- well, two weeks

woul d be March 26th, that would submt plans in before it goes to

the ANC. Is that possible, by the 16th?

MR CELL: Yeah, that's certainly --

CHAI RPERSON (RI FFI S: Ckay, and let ne be clear.

By the 26th they cone in, they go into the record. They wll

be

served on the parties. The parties will have an opportunity to

| ook at that. I would anticipate, maybe it's ny specul ati
that you'd be presenting it to the ANC on the 2nd if need be.
There nmay be changes that the ANC looks to

however and what ever happens. I would perfectly anticipate t
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we have a record set of drawings that cone in here and there may
be slight nodifications or adjustnents to those based on comments
made by the community and the ANC. So just to be clear, and that
is not unwarranted, and have sonme discussion on that. Is that the
Board's -- also their understanding?

I nean, | don't think we're talking about the
difference between an L, an H and a bl ock addition, but you know,
if it's 10 feet, if it's 12 feet. I just want to be clear
because we seem to have a lot of questions of the entire pieces
her e.

MEMBER LEVY: M. Chair, you're saying that the
applicant would nodify the plans in accordance with the ANC s
comment s?

CHAI RPERSON  GRI FFI S: I'm saying that it's
concei vable that the ANC could bring up sonething that they want
to incorporate in their project. |'mnot saying they have to or
will or if that will even cone to bear, but I'm -- what |I'm
saying, frankly for the parties in opposition who have brought up
nurmerous questions of what are we looking at, why is this
changing, | want to be very clear when we neet on the 9th that |
woul d anticipate that there may be slight nodifications.

And let's not say nodifications. There may be
slight adjustnents to the plan. As long as we know by the end of
our hearing what the final is and it doesn't go to the naterials

that the ANC woul d have to readjust. Perhaps |I've said nore than
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| should have

MEMBER LEVY: Well, | think it's just inportant to
reiterate that you said that there are no najor nodification such
that the plans that we're looking at on April the 9th are not
significantly different from that which was served on all the
parties on which OP made a reconmendation, et cetera

CHAI RPERSON GRI FFI S: Exact | y. I think we're in
that case now. | don't anticipate to be there again.

MR 4 ESE: M. Chairnman, can | ask, when you say
"served on all the parties by the 26th", here and to all of us
because we've been through a lot of cuteness on getting things
|ate Friday afternoon even though the m ght have cone down here

CHAI RPERSON GRI FFI'S:  Uh-huh, served on the 26t h.

MR G ESE Al the parties will receive them on
the 26t h.

CHAI RPERSON GRIFFI'S:  Yes, by or on, right.

MR G ESE (Good, good

CHAI RPERSON GRI FFI S: And that's your
under st andi ng, too, M. Cell, right?

MR CELL: Yes, that's perfectly all right. I
would just raise one nore issue since it cane up, ny
understanding is that there are both special exceptions and
variances involved here. | think what the Zoning Ofice did when
it put this together decided to nake everything a variance. And

what | would like to indicate is that sonme of these things sinply

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

231

are not really variances. | think they were put in just in case,
out of an abundance of caution.

| believe that quite sincerely that sone of these
issues can be dealt wth as special exceptions. | think
everything but |ot occupancy, in fact, can be dealt with as
speci al exceptions. So I'd like to revise the application in
line with the plans that we, in fact, give you so that it at
| east has all of the possibilities there for everybody to see.

| don't think there's any question about where

we're doing this and what's being done but it's sinply a
techni cal issue about -- and it shouldn't have been raised but it
was raised, so it ought to be addressed.

CHAI RPERSON  (RI FFI S: Vel |, I  think that's
absol utely required. | nean, we ought to know what we're going
after. I'd suggest that when you put that in, that it's very
clear, very concise and direct, if not it's own stand-alone
paragraph that can be issued around. I think we'd |ook for
staff also to issue us a neno on that.

Dl RECTOR KRESS: May | just say that there's a
clarity on this.

CHAI RPERSON GRI FFI' S: Yes.

DI RECTOR KRESS: He is looking to have this -- the
applicant is looking to have this project totally done under 223.

Unfortunately, the one caveat under 223 is the |lot occupancy

whi ch i s exceeded here.
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CHAI RPERSON GRI FFI'S: R ght.

Dl RECTOR KRESS: So that's why they all becane
variances, because he didn't qualify under 223, because of the
per cent age of | ot occupancy.

CHAI RPERSON GRI FFI 'S Ckay.

DI RECTOR KRESS: That doesn't nean the Board coul d
not possibly decide to give a variance to 223 for the lot
occupancy and then go to the special exception but once you have
to prove the variance to the |ot occupancy, as soon as you have
to prove that one variance, then you' re making a variance case.
So it can be all variances or it can be a variance and a special
exception but | don't see how you can get around a variance on
this because of the lot occupancy because you're over |ot
occupancy.

CHAI RPERSON CGRIFFIS: Al right, well, M. Gell, if
you want to put together a neno that addresses that, that may not
be just a concise piece, but maybe el aborate, that can be served
at the sane tine, we can have responses from the party. [''m
going to ask the Z staff also to review it and send us a neno
and then we can pick that up very quickly at the beginning of the
next .

MR d ESE M. Chairman, when M. Cell says
possibilities, is he going to call things what they are? 1Is he
going to say exactly what --

CHAI RPERSON GRI FFI S: I can't tell you what he's
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goi ng to do.

MR G ESE | understand that.

CHAl RPERSON GRI FFI S: Let's ask M. Cell; is that
appropri ate?

MR GELL: M. Chairman, this case -- with a slight
design change, this case could be a special exception case, a
very slight design change. W think we need the variance. If it
turns out that in deciding what to bring you -- and we're tal king
about, you know, |less than a one percent change, but if we -- or
I'm sorry, one foot change. But if we -- if in deciding what to
bring you we bring you sonmething that you can handl e as special
exception, then obviously, we want to be covered. That's why |
suggested the application woul d consi der bot h.

W're only talking about technicalities here.
What's inportant to the parties is what, in fact, is going to be
built and what, in fact, the effect on themis going to be. I
just want to be sure that we're covered on all bases and if we
say only variance and it turns out that you can approve a speci al
exception, but not a variance with a condition, then | want to be
sure that sonebody can't go to court and object to the fact that
they didn't know it was going to be a special exception.

| mean, we're really being peppered here by -- from
two sides. Wth I won't say everything but nany things which are
sinply -- should not be serious issues that have been raised to

the standard of a serious issue and obviously, they've created
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probl ens for us --

CHAI RPERSON GRI FFI S Ckay.

MR CELL: -- we're trying to deal with them the
best way we can.

CHAI RPERSON GRI FFI S; Right, and | understand.
Yeah, M. May?

COW SSI ONER MAY:  Can | suggest that you have to
deci de what the building is going to be and then we'll figure out
whether it's a variance or a special exception and you can figure
that out. | nean, you have a good handle on it. You know how
close you are to special exception. If it's a seven-foot
addition instead of a eight-foot nine addition or sonething like
that, you're back on special exception territory and then, of
course, the standards change.

Figure it out and then tell us what it is and then
we'll act on it. Let's not try to -- don't throw us two
di fferent cases again next tine.

MR JOHNSON The notice that went out was
variances also. | nean, that's the notice.

CHAI RPERSON GRIFFI'S: R ght, right.

D RECTOR KRESS: Variances is a tougher standard of
proof so --

CHAl RPERSON GRI FFI S: Yeah, if it steps back to
speci al exception and the Board has in its jurisdiction to change

within the paranmeters of the announcenent, we'll do that but
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clearly if a variance test is nmde, a special exception would
probably -- is |less burdensone to prove. So, | think M. May's
point is well taken.

VI CE- CHAl RPERSCON  RENSHAW M. Chair, just a
question to ask if the property has to be reposted.

CHAl RPERSON GRI FFI'S: No.

M5. BAILEY: M. Chair, are we asking for a survey
or not?

CHAI RPERSON GRIFFI'S:  |'msorry, what?

M5. BAILEY: Are we asking for a survey or not?

CHAI RPERSON CGRI FFI S: No, | would say that our
direction to the applicant stands and that is a strong
recommendation that a survey be conducted, but we're not
requiring it, no.

Ckay, anything else? Ckay, let's just go down the
dates again and subm ssi ons.

MR G ESE: There is one other item M. Chairman,
and that's an item that wasn't submtted this tinme which wasn't
submtted, which is M. Zapatka's date of entering into an
agreenent with the applicant to nove forward. He was supposed to
submt that on Friday and we haven't seen that.

MR CELL: | thought that was submitted. Let me
check.

(Pause)

M. Chairman, it is in fact, on the fax cover sheet
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to the BZA It's possible that M. Gese didn't get it and |
will --

MR GESE | didn't get it. What was with it.

MR GELL: I think they were sent separately and

your cover sheet probably did not have it. That was ny m stake.
I will certainly get you that. It's the date of the contract
between M. Zapatka and Ms. Trautw ne.

CHAl RPERSON GRIFFI'S:  Wiat's the date?

MR CELL: And that will also be -- that was June
30.

CHAI RPERSON GRI FFI S: What year ?

MR GELL: This 2001.

CHAI RPERSON GRI FFI 'S Ckay.

MR CGELL: And now that everybody knows it, perhaps
we don't have to submt it.

CHAI RPERSON GRI FFI'S:  Exactly. See how well we can
take care of this stuff. June, 01, done. Ckay. Anything else?
Ckay, Ms. Bail ey, when you're ready.

M5. BAILEY: The itens that are outstanding which
needs to cone into the record are, the revised plans, ANC report,
and a revised Ofice of Planning Report. The survey is
recommended but not required. April 9th, the hearing will be
continued and the subm ssions are to cone in by March 26t h.

| guess, lastly, M. Chairman, the applicant should

put together a scenario of whether the project is a area variance
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or special exception or a conbination of both. M. Gell had --

CHAI RPERSON GRIFFI'S:  No, you're absolutely correct
and we'll let it stand.

VI CE- CHAl RPERSON RENSHAW M. Chairman - -

CHAl RPERSON GRI FFI S Yeah.

VI CE- CHAl RPERSON RENSHAW  -- do we need any | egal
gui dance from our corp counsel regarding the CFA and the dd
Ceorget own Board and the BZA? Renenber, we tal ked about the need
to clarify who's got the handl e on decisions, the |ast word.

CHAl RPERSON GRI FFI S: Yeah, 1'm going to -- corp
counsel can serve that on the Board and that's fine.

Ckay, anything else? Very well, that's going to
conclude the afternoon session the 12th of March 2002 of the BZA
Thank you all very nuch.

(Whereupon, on 5:27 p.m the hearing in the above-

entitled matters concl uded.)
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